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FROB  Fondo de Restructuración Ordenada Bancaria (Spain)   

FSB  Financial Stability Board 

G-SIB  Global Systemically Important Bank  

G-SII Global Systemically Important Institution  

GDP Gross Domestic Product   

GDPR General Data Protection Regulation (2016/679) 

GFSTs Government Financial Stabilisation Tools  

GLRA  Group Level Resolution Authority 

IADI International Association of Deposit Insurers 

ICSD  Investor Compensation Scheme Directive (97/9/EC) 

IFAC International Federation of Accountants  

 

 

http://www.bis.org/bcbs/gsib/gsibs_as_of_2014.htm
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IFRS International Financial Reporting Standards 

IMF  International Monetary Fund  

IPSs  Institutional Protection Schemes 

IRTs  Internal Resolution Teams 

ISIN International Securities Identification Number  

ITS  Implementing Technical Standard 

LCR  Liquidity Coverage Ratio 

LDR Liability Data Report 

LFAs Loan Facility Agreements   

MIFID I Markets in Financial Instruments Directive no. I (2004/39/EC) 

MIFID II Markets in Financial Instruments Directive no. II (2014/65/EU) 

MREL Minimum Requirement for (own funds and) Eligible Liabilities 

MoU Memorandum of Understanding 

MPE  Multiple Point of Entry 

NCA National Competent Authority 

NCB National Central Bank 

NCWO No Creditor Worse Off (principle)  

NDA National Designated Authority 

NRA National Resolution Authority 

NSFR  Net Stable Funding Ratio 

O-SII Other Systemically Important Institution  

OLAF Office de Lutte Anti-Fraude (European Anti-Fraud Office) 

OJ  Official Journal (of the European Union) 

PIA  Public Interest Assessment 

PONV Point Of Non-Viability   

PSI  Private Sector Involvement 

RAP  Resolvability Assessment Process 

RESREP Resolution Reporting   

RTS  Regulatory Technical Standard 

SIFI s Systemically Important Financial Institutions 

SMEs Small and Medium Enterprises 

SPE  Single Point of Entry 

SREP  Supervisory Review and Evaluation Process 

SRF  Single Resolution Fund 
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SRM Single Resolution Mechanism  

SRMR Single Resolution Mechanism Regulation (806/2014) 

SRMR II Single Resolution Mechanism Regulation No II (not yet adopted) 

SRR Special Resolution Regime 

SSFIs Systemically Significant Financial Institutions 

SSM Single Supervisory Mechanism 

SSMR Single Supervisory Mechanism Regulation (1024/2013) 

TEC Treaty establishing the European Community 

TEU Treaty on European Union 

TFEU Treaty on the Functioning of the European Union  

TLAC Total Loss-Absorbing Capacity  

TSCG  Treaty on Stability, Coordination and Governance (in the EMU) 

UCITS Undertakings for Collective Investment in Transferable Securities 
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Introduction to the fifth edition 

(1) The fifth edition of the present study contains a further update in full of the 

institutional and regulatory framework governing the Single Resolution Mechanism 

(SRM) and the Single Resolution Fund (SRF). Its structure has also been revised, since 

the Sections of previous editions have been turned into Chapters, each of which (except 

the last one) comprises several Sections.  

All Sections have also been extended and updated, primarily (but not solely) those 

included in Chapters 4 (on resolution planning) and 6 (on the SRF, discussing also 

briefly, and as appropriate, the proposals on the establishment of the European Deposit 

Insurance Scheme (EDIS)), while several new secondary sources have been added as 

well. The (new) Section C of Chapter 6 briefly discusses for the first time the issue 

relating to the provision of liquidity in resolution. 

(2) The study discusses to some extent the 2016 legislative “banking package” on the 

amendment, inter alia, of the Single Resolution Mechanism Regulation (SRMR) and 

the Bank Recovery and Resolution Directive (BRRD). Nevertheless, since the proposed 

legal acts had not yet been published at the time when this study was finalised, a 

detailed presentation of their provisions is deemed as being outside its scope (at least, at 

this stage).   

(3) Like in previous editions, all primary sources are mentioned, as appropriate, in the 

main text, and are then listed at the end of the study, along withan extensive list of 

secondary sources. 

The cut-off date for information contained in this study is 30 April 2019. 

 

Athens, May 2019  

 

Professor Christos V. Gortsos 
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Introduction to the fourth edition 

(1) The fourth edition of the present study was mainly elaborated during the author’s 

stay at the European University Institute (EUI) in Florence as a Fernand Braudel Senior 

Fellow during the winter semester of the academic year 2017-2018. It contains a further 

full update of the institutional and regulatory framework governing the Single 

Resolution Mechanism (SRM) and the Single Resolution Fund (SRF). The author has 

also benefited from the input which resulted out of a related seminar organised by the 

Florence School of Banking and Finance at the end of February 2018, in which he was 

a main instructor. 

(2) The structure of the study has been slightly modified, to the extent that (the 

previous) Section A has been divided in two Sections, A and B (and the following 

were renumbered), in order to take into account all recent developments with regard to 

the evolution of the European Banking Union (Section A, under 3). One of most 

important developments relating directly to the SRM and the SRF is the proposal 

submitted in December 2017 by the Commission for a Council Regulation on the 

establishment of a European Monetary Fund (EMF), the second proposed tasks of 

which would be to provide the common backstop to the SRM for the SRF. This aspect 

is discussed in more details in Section F (at the end of Sub-section 1.1).  

In addition, on 12 December 2017 the European Parliament and the Council adopted 

one of the five (5) building blocks of the legislative 2016 “banking package”, namely 

Directive (EU) 2017/2399 which amends the Bank Recovery and Resolution Directive 

(BRRD) as regards the ranking of unsecured debt instruments in insolvency hierarchy. 

This aspect is also dealt with briefly in Section E (under 1.3). 

Several other Sub-sections have also been extended and updated (primarily in Sections 

E and F), while several new secondary sources have been added as well, as appropriate. 

 

Athens, 3 June 2018  

Professor Christos V. Gortsos 

 

 

Introduction to the third edition 

The third edition of the present study contains a full update of the framework governing 

the Single Resolution Mechanism and the Single Resolution Fund since 1 January 

2016, with due reference also to decisions taken in 2017 by the Single Resolution 

Board. The cut-off date is 31 July 2017. 

Even though the structure of the study is almost identical to that of the second edition, 

Sub-section 1 of Section A, Sub-section 1 of Section C, Sub-section 2 of Section D and 

the concluding remarks have been considerably extended. Additional secondary 

sources have also been added, as appropriate. 

 

Athens, 31 July 2017  

Professor Christos V. Gortsos 
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Introduction to the second edition 

The second edition of the present study, only eight months after the first edition 

appeared, was deemed necessary given the entry into full operation of the Single 

Resolution Mechanism and the Single Resolution Fund on 1 January 2016. The study 

has been amended accordingly to reflect this development and take into consideration 

all the newly adopted legal acts and the secondary sources published after the cut-off 

date of the first edition, i.e. August 2015. 

The structure of the study is almost identical to that of the first edition. The only key 

modification is in Section B: Sub-sections 4.1 and 4.2 have become Sub-sections 4 and 

5 respectively, due to the relatively large extent of the new provisions on accountability 

(which led to the necessary re-numbering of the previous Sub-sections 5 and 6 into 

Sub-sections 6 and 7).     

Special thanks are extended to Nikos Maragopoulos for his particularly useful remarks 

and suggestions and to Katerina Lagaria for the outstanding editing of the text.  

 

Athens, 14 April 2016  

Professor Christos V. Gortsos 

 

 

Introduction to the first edition 

A. This study, updated until 31 August 2015, aims to provide a systematic and 

comprehensive review of the provisions of the legal acts which are the sources of the 

EU Single Resolution Mechanism (‘SRM’) and the EU Single Resolution Fund (‘SRF’) 

that constitute the second main pillar of the European Banking Union (‘EBU’). It is 

structured in six (6) Sections: 

 (1) Section A reviews the main provisions of the SRM Regulation (‘SRMR’) 

(under 2) and of the SRF Agreement (under 3), within the framework of the legal acts 

which constitute the sources of the EBU (under 1). 

 (2) Section B provides a general overview of this new institutional framework, 

focusing on the various aspects of the Single Resolution Board (‘SRB’): 

 its legal status, seat and composition, 

 its administrative and management structure,  

 the Appeal Panel, 

 the independence and accountability regime, 

 aspects of liability, and 

 all other relevant provisions (under 1-6, respectively). 

 (3) Section C deals with the provisions of the SRMR on resolution planning 

(under 1), with particular emphasis on those pertaining to the minimum requirement for 

own funds and eligible liabilities (MREL) (under 2) and to early intervention (under 3). 

 (4) The resolution regime under the SRM Regulation is presented in Section D. 

This Section examines:  

 the objectives and principles of resolution, 



 32 

 the resolution procedure, 

 the provisions on write-down and conversion of relevant capital instruments, 

 the framework governing the resolution tools, 

 the cooperation arrangements, as well as 

 the investigatory powers of the Board and its power to impose penalties (under 

1-6, respectively). 

 (5) Section E deals with the SRF, and in particular with:  

 its constitution, administration, investments, and use under the SRM 

Regulation (under 1), and  

 the specific provisions of the SRF Agreement (under 2). 

(6) Finally, Section F contains the concluding remarks of the study.  

 

B. All primary sources are mentioned, as appropriate, in the main text, and are then 

listed at the end of the paper. The study also contains an extensive list of secondary 

sources. Out of a vast number of commentaries (Kommentare) on the EU Treaties, the 

author makes reference to that of Schwarze, Becker, Hatje und Schoo (2012, 

Hrsg./eds). 

 

C. Special thanks are extended to Christina Livada, Nikos Maragopoulos, Dimitris 

Vovolinis, Irini Parasyri, Gerry Kounadis, and Sylvia Filippaki for their particularly 

useful remarks and suggestions. Any errors or omissions are the sole responsibility of 

the author. Warm thanks also to PhD candidate Katerina Lagaria for the outstanding 

editing of the text.  

 

Athens, August 2015  

Professor Christos V. Gortsos 
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Chapter 1  

The Single Resolution Mechanism and the Single Resolution 

Fund within the system of the (European) Banking Union 

 

 

Section A:  

The (European) Banking Union in a context 

 

1. A brief historical overview of EU institutional arrangements on the 

stability of the banking system  

1.1 The period until the recent (2007-2009) international financial crisis 

1.1.1 The conditions before the Maastricht Treaty  

(1) The creation and entry into operation (gradually, since November 2014) of the 

(European) Banking Union (hereinafter the ‘BU’, also referred to (frequently by this 

author as well) as the ‘EBU’) constitutes a major institutional development in the field 

of financial stability
1
 in the European Union (the ‘EU’). This is so, because from the 

time when the European Economic Communities were established until November 

2014, the authorisation and micro-prudential supervision
2
 of credit institutions (the 

term used in EU banking law to denote ‘banks’
3
) was an exclusive competence of 

national supervisory authorities (referred to as national competent authorities, the 

‘NCAs’
4
).  

                                                 
1
 There is no single generally accepted definition of the term ‘financial stability’. While some 

authors define it as the opposite to the concept of ‘financial instability’ by referring to episodes 

of ‘financial crises’, others define it on the basis of the various properties of a stable financial 

system. Finally, others formulate an operational definition by introducing a framework which 

lays down the objectives of regulatory intervention and defines the adequate instruments to 

achieve them. On the various definitions of the term ‘financial stability’ see Houben, Kakes 

and Schinasi (2004), pp. 10-11 and 38-42. See also Allen and Gale (2001), as well as Schinasi 

(2005) and (2006). 

2
 ‘Micro-prudential supervision’ means the monitoring by competent authorities, on a 

preventative basis, of banks’ compliance with the provisions of the regulatory framework. It 

constitutes one of the components of the so-called ‘bank safety net’, a term used to refer to all 

measures taken in order to prevent and manage crises in the banking system with a view to 

preserving its stability; on this term and its components, see Guttentag and Herring (1986) and 

(1988), Demirgüç-Kunt and Huizinga (1999) and Gortsos (2012), pp. 90-106. 

3 
In EU banking law ‘credit institution’ means an undertaking the business of which is to take 

deposits or other repayable funds from the public and to grant credits for its own account. Use of 

the term ‘bank’ has never been made therein. 

4
 In certain Member States the competence to exercise micro-prudential supervision was 

conferred to their central banks, while in others responsible were administrative authorities 

outside the central bank (albeit usually in close cooperation with it). It is noted in this respect, 

that, although the safeguarding of financial stability has historically been a major objective of 

central banks and the micro-prudential supervision over credit institutions a main task of several 

thereof, an ever increasing number of countries around the world have assigned this supervision 

since the 1980s to independent authorities other than the central bank. The rationale was that the 

exercise of supervisory powers by the central bank may give rise to conflicts of interest that 
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The founding Treaties did not contain any single rule referring to the banking (or in 

general in the financial) system.  

(2) Despite the significant initiatives taken in the mid-1980ies (especially after the 

implementation of the European Commission’s 1985 White Paper “on Completing the 

Internal Market”, which identified the legislative measures needed to complete the 

internal market
5
) to establish a single market for banking services, in terms of both 

negative and positive integration, this aspect was not modified. The conditions for the 

authorisation and the main aspects relating to the micro-prudential supervision of credit 

institutions were, at a minimum level, harmonised across the (then) European 

Community, but it was the NCAs which were responsible to authorise credit 

institutions and supervise compliance of the latter with micro-prudential regulations, 

which were harmonised as well.
6
 This same ‘principle of decentralised management’ 

with regard to the institutions competent for the preservation of stability in the banking 

system
7
 also applied to deposit guarantee schemes (the ‘DGS’).

8
 The operation of these 

schemes was harmonised as well at a minimum level, but in case of activation of the 

pay-out procedure, it was (and still is) national deposit guarantee schemes which are 

called upon to compensate depositors for their covered deposits.
9
 Finally, last resort 

lending to solvent but illiquid credit institutions was provided by the national central 

bank (the ‘NCB’) of the Member State in which they were incorporated.
10

  

                                                                                                                                            
would undermine the efficient achievement of its monetary policy objectives (not least in terms 

of maintaining price stability). However, this trend has tended to be reversed in the aftermath of 

the recent (2007-2009) international financial crisis as a result of the relevant failures attributed 

to independent supervisory authorities in many states all over the world (see Davies and Green 

(2010), pp. 187-213). For an overview of the debate on whether it is appropriate for a central 

bank, as a monetary authority, to also perform micro-prudential banking supervision tasks, see 

by way of mere indication the seminal paper by Goodhart and Schoenmaker (1993). 

5
 COM/85/310 final.   

6
 Micro-prudential banking regulation seeks to enforce banks’ safety and soundness by limiting 

their exposure either to insolvency or to liquidity risk (which might lead to insolvency under 

certain circumstances) and by curbing their risk vulnerability both through limiting their 

exposure to various categories of financial risks and all other risks associated with the conduct 

of their business to which they might be exposed, and through increasing their capacity to 

absorb losses incurred in the event of such risks. 

7
 This principle is different from the principle of decentralisation under EU law, specifying the 

role of national authorities in relation to an EU institution to which specific powers have been 

transferred for the exercise of exclusive competences (see Priego and Conlledo (2005)). 

8
 For an overview of the literature on the functions of DGSs, see Gortsos (2019a), Section 1.1; 

see also below in Section B, under 3.2.1. 

9 
The reference to the legal acts which constituted the sources of EU banking law is beyond the 

scope of this study; see details in Gortsos (2016d), pp. 2-9.   

10
 In accordance with the (predominant) traditional approach (based on the seminal work by 

Bagehot, written already in 1873 and which Tucker calls the “classic” Bagehot view, see 

(2014), p. 16), last-resort lending means the provision of liquidity by a monetary authority, i.e. a 

central bank, to individual solvent banks in exceptional circumstances and on a temporary basis. 

This power is typically associated with the business of central banks given the synergies existing 

between the provision of liquidity to the banking system, safeguarding the stability of payments 

systems, and ensuring financial system stability. In this sense, the close relationship between the 

monetary and financial systems is highlighted. For more details on the other three (3) alternative 

approaches (the “free banking school”, the “Richmond Fed view” and the “New York view”), 

see Tucker (2014), pp. 16-19. On this aspect, see also below in Section C, under 4.1. 
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1.1.2 The conditions after the Maastricht Treaty and before the Lisbon Treaty  

(1) The launch of the Economic and Monetary Union (the ‘EMU’) on 1 January 1999 

did not bring about any changes to the regime on the authorisation and micro-prudential 

supervision of credit institutions incorporated in any Member State. Contrary to the 

definition and implementation of the single monetary and foreign exchange policy, for 

which competences became supranational, the European Central Bank (the ‘ECB’) had 

not been assigned any supervisory powers for the EU financial system. Rather, the 

relevant competence remained with the Member States.
11

  

Padoa-Schioppa (2004, p. 121) referred to this state of affairs as “European regulation with 

national supervision”. In the same vein, Lastra (2006, p. 298) characteristically noted: “There 

is an inevitable tension in the current EU structure: a national mandate in prudential 

supervision, combined with a single European currency and a European mandate in the 

completion of the single market in financial services”. The fact that the micro-prudential 

supervision of credit institutions did not form part of the ECB’s tasks was one of the main two 

asymmetries of the EMU. The other is that whereas within the framework of the ‘monetary 

union’ the EU has exclusive competence on monetary policy for the euro area Member States,
12

 

the same does not hold for fiscal policy within the framework of the ‘economic union’, since in 

this field Member States must (just) coordinate their policies within the EU.
13

  

In this respect two remarks are noteworthy:  

Firstly, competence for both authorisation and micro-prudential supervision of EU 

credit institutions has remained exclusively (until 4 November 2014) with the 

authorities designated as such by the Member States. This was also implicit in 

Article 105(5) of the Treaty establishing the European Community (the ‘TEC’) 

(carried over verbatim in Article 3.3 of the Statute of the European System of 

Central Banks (the ‘ESCB’) and of the ECB (the ‘ESCB/ECB Statute’)
14

), 

stipulating the following: “The ESCB must contribute to the smooth conduct of 

policies pursued by the competent authorities relating to the prudential supervision 

of credit institutions and the stability of the financial system.ˮ
15

 The relevant 

competence of the ECB was mainly to submit opinions, in accordance with Article 

105(4) TEC (carried over verbatim in Article 4 of the ESCB/ECB Statute), within 

the limits and under the conditions set out in Council Decision 98/415/EC of 29 

June 1998 “on the consultation of the [ECB] by national authorities regarding draft 

legislative provisionsˮ.
16

  

 

                                                 
11

 For a summary of the various proposals with regard to the creation of supranational financial 

supervisory authorities in the EU, see Lastra (2006), pp. 324-328, and Hadjiemmanuil (2006), 

pp. 818-828. 

12
 TFEU, Article 3(1), point (c).  

13
 Ibid., Article 5(1), first sentence.  

14
 This Statute was included in a Protocol annexed to the TEC and the “Treaty on European 

Union” of 1992. Currently, it is included, broadly unchanged, in Protocol No 4 “on the Statute 

of the European System of Central Banks and of the European Central Bank” annexed to the 

Treaties in force (OJ C 202 (Consolidated version), 7.6.2016, pp. 230-250). 

15
 These provisions were in force since the launch of Stage Three of the EMU (Article 116(3), 

second indent TEC, with a reference to the provisions of Article 105(5)).  

16
 OJ L 189, 3.7.1998, pp. 42-43. On the duty to consult the ECB under Article 127(4) TFEU 

and the Opinions submitted by the ECB, see Lambrinoc (2009). 
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Nevertheless, Article 105(6) TEC (carried over almost verbatim in Article 25.2 of 

the ESCB/ECB Statute)contained an enabling clause, according to which the 

Council could assign to the ECB ‘specific powers’ with regard to the prudential 

supervision of credit institutions, which had not been activated.
17

 

Secondly, the ECB never assumed the role of the lender of last resort for any solvent 

credit institution incorporated in a euro area Member State and exposed to 

illiquidity. Its role was (and still remains) confined to the approval of relevant 

decisions taken by the NCBs – members of the Eurosystem in accordance with 

Article 14.4 of the ESCB/ECB Statute.
18

 

(2) The only significant development of that period was the establishment of three EU 

fora composed of the NCAs in the fields of banking, capital markets and (private) 

insurance (Committee of European Banking Supervisors (the ‘CEBS’) Committee of 

European Securities Regulators (the ‘CESR’) and Committee of European Insurance 

and Occupational Pensions Supervisors (the ‘CEIOPS’), respectively), which were set 

up following recommendations in the “Final Report of the Committee of Wise Men on 

the Regulation of European Securities Markets” (the ‘Lamfalussy Report’).
19

 These 

Committees were assigned the task to contribute to the procedure on issuing legal acts 

of EU, since the Committee’s proposals, presented in Chapter II of the Report,
20

 was 

mainly the establishment of a special procedure comprising four (4) levels for the 

issuance by EU bodies of legislative acts on EU securities markets, and the 

implementation of their provisions by Member States, with the actual involvement of 

these Committees (the ‘Lamfalussy process’). 

 

1.1.3 The (no material) impact of the Lisbon Treaty   

The Treaty of Lisbon
21

 did not amend the above-mentioned TEC provisions. They are 

contained (subject to only minor modifications to the legislative procedure) in Article 

127(5), 127(4) and 127(6), respectively, of the Treaty on the Functioning of the 

European Union
22

 (the ‘TFEU’).
23

 Article 127(6) TFEU, which has been activated to 

serve as the legal anchor for two major institutional developments after 2009,
24

 reads as 

follows: “The Council, acting by means of regulations in accordance with a special 

legislative procedure, may unanimously, and after consulting the European Parliament 

and the European Central Bank, confer specific tasks upon the European Central Bank 

concerning policies relating to the prudential supervision of credit institutions and 

other financial institutions with the exception of insurance undertakings.”  

                                                 
17

 On Article 105(5)-(6) TEC, see Smits (1997), pp. 319-362. 

18 
See on this also below in Section C, under 4.1.  

19 
Available at: https://ec.europa.eu/internal_market/securities/lamfalussy/index_en.htm. On this 

Report, see Ferran (2004), pp. 61-74 and 99-107, Lastra (2006), pp. 334-341, Hadjiemmanuil 

(2006), pp. 815-818, and Moloney (2014a), pp. 861-880. 

20
 Lamfalussy Report, pp. 19-42. 

21
 OJ C 306, 17.12.2007, pp. 1-271. 

22 
OJ C 202 (Consolidated version), 7.6.2016, pp. 47-200.  

23
 The provisions of Article 127(5) TFEU do not apply to Member States with a derogation 

(Article 139(2), point 3 TFEU, and ESCB/ECB Statute, Article 42.1, respectively), including to 

the United Kingdom (Protocol (No 15), paragraphs 4 and 7). 

24
 See just below under 1.2.3 and in Section B, under 1.1.1 (1).  

https://ec.europa.eu/internal_market/securities/lamfalussy/index_en.htm
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The phrasing of this TFEU Article does not rule out the possibility of conferring upon the ECB 

specific tasks with regard to the micro-prudential supervision of investment firms and other 

financial firms operating in capital markets (an option which nevertheless is not contained in 

any political agenda).
25 

 

1.2 The impact of the recent (2007-2009) international financial crisis 

1.2.1 Establishment of the European System of Financial Supervision (ESFS) 

The above-mentioned institutional arrangements were not amended as a result of the 

recent (2007-2009) international (or global) financial crisis either.
26

 The institutional 

reaction of the EU institutions to that crisis, with a view to enhancing financial 

stability, was the establishment of the “European System of Financial Supervision” (the 

‘ESFS’), on the basis of the proposals made in 2009 by the High-Level Group on 

Financial Supervision in the EU in the so-called ‘de Larosière Report’ (after the name 

of its Chairperson, France’s former central banker Jacques de Larosière) of 25 

February 2009.
27

 The ESFS consists of two elements, presented in brief just below.28  

 

1.2.2 The European Supervisory Authorities (ESAs) as the first pillar of the ESFS 

(1) The first pillar of the ESFS comprises the three so-called “European Supervisory 

Authorities” (the ‘ESAs’), which were established by virtue of Regulations (EU) No 

1093/2010, 1094/2010 and 1095/2010, respectively,
29

 of the European Parliament and 

of the Council of 24 November 2010 (adopted on the basis of Article 114 TFEU
30

). 
The EBA Regulation ((EU) No 1093/2010) has already been substantially amended by 

Regulation (EU) No 1022/2013 of 22 October 2013
31

 in the prospect of conferring specific 

supervisory tasks to the ECB within the Single Supervisory Mechanism (SSM).
32

  

                                                 
25

 For a detailed analysis of this Article, see (in addition to Smits (1997) as referred to above), 

Hadjiemmanuil (2006), pp. 824-825, Louis (2009), pp. 166-168, Lastra and Louis (2013), pp. 

82-94 and Gortsos (2015a), pp. 53-54.  

26
 For a brief overview of the causes of that crisis, see Gortsos (2012), pp. 127-129, with 

extensive further references out of vast existing literature. Consistent use of the term ‘global 

financial crisis’ is made, inter alia, by the Bank for International Settlements (the ‘BIS’).    

27
 The Report is available at: https://ec.europa.eu/commission_barroso/president/pdf/statement_ 

20090225_en.pdf; for an overview, see Ferrarini and Chiodini (2009) and Gortsos (2010).  

28
 On the ESFS and its components, see Louis (2010), Ferran and Alexander (2011), Gortsos 

(2010), Tridimas (2011), pp. 801-803, Ferran (2012), Papathanassiou and Zarouras (2012), 

Schoenmaker (2012b), Wymeersch (2012), Moloney (2014a), pp. 907-941, Thiele (2014), pp. 

494-519, Haar (2015), Chiu (2016), Deipenbrock (2016) and Walla (2017), pp. 153-167 (both 

mainly on ESMA), and in more details Schemmel (2018). 

29 
OJ L 331, 15.12.2010, pp. 12-47, pp. 48-83 and 84-119, respectively. From an institutional 

point of view it is worth noting that these EU agencies, unlike their above-mentioned 

predecessors (CEBS, CESR and CEIOPS), which were set up by Commission Decisions, were 

established by Regulations of the European Parliament and of the Council.  

30 
Article 114 TFEU, which is the legal basis of several of the legal acts discussed in this study, 

is detailed in Herrnfeld (2012). Regarding this choice, see Louis (2010), p. 149. In relation to 

the EBA Regulation, see also its recital (17). 

31 
OJ L 287, 29.10.2013, pp. 5-14. On this legal act, see Schammo (2014), Wymeersch (2014) 

and Gortsos (2015a), pp. 64-71. 

32
 See below in Section B, under 1.1.2 (3). 

https://ec.europa.eu/commission_barroso/president/pdf/statement_%2020090225_en.pdf
https://ec.europa.eu/commission_barroso/president/pdf/statement_%2020090225_en.pdf
https://www.amazon.de/s/ref=dp_byline_sr_book_1?ie=UTF8&text=Jakob+Schemmel&search-alias=books-de&field-author=Jakob+Schemmel&sort=relevancerank
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It is also noted that all three Regulations governing the ESAs are currently under amendment, in 

view of the need to further enhance and (in certain cases) clarify their powers, improve their 

governance and enhance their funding base.
33 

(2) The ESAs, namely the European Banking Authority (the ‘ΕΒA’), the European 

Insurance and Occupational Pensions Authority (the ‘EIOPA’) and the European 

Securities and Markets Authority (the ‘ESMA’), succeeded the three Committees 

(‘CEBS’, ‘CESR’ and ‘CEIOPS’), which were set up following recommendations in 

the 2001 ‘Lamfalussy Report’.
34

 They are mainly regulatory authorities composed of 

national supervisory authorities. According to Article 8 of their founding Regulations, 

their main task is the contribution to the “establishment of high-quality common 

regulatory and supervisory standards and practices” (further specified in Articles 10-

16 and 34), i.e. contribution to the development of the ‘single rulebook’.
35

 

Nevertheless, they have also been endowed with some specifically designated 

supervisory powers, laid down in Articles 17-19 of their founding Regulations.  

The creation thus of the ESFS did not, literally speaking, lead to the creation of fully-fledged 

supranational financial supervisory authorities at EU level. By way of exception, the ESMA has 

direct supervisory powers over credit rating agencies in accordance with Regulation (EC) No 

1060/2009 of the European Parliament and of the Council of 16 September 2009
36

 (as in force) 

and trade repositories in accordance with Regulation (EU) No 648/2012 of the same institutions 

of 4 July 2012
37

 (the European Market Infrastructure Regulation, ‘EMIR’, as in force). 

(3) The Joint Committee is a joint body of the ESAs, governed by Articles 54-57 of 

their founding Regulations. It is primarily composed of their Chairpersons (Article 

55(1)) and serves as a forum to ensure cross-sectoral consistency between them on 

issue-areas where tasks and powers have been conferred on all of them. 

 

1.2.3 The European Systemic Risk Board (ESRB) as the second pillar of the ESFS 

(1) The second pillar of the ESFS is the “European Systemic Risk Board” (the 

‘ESRB’), established in accordance with Regulation (EU) No 1092/2010 of the 

European Parliament and of the Council of 24 November 2010 “on European Union 

macro-prudential oversight of the financial system and establishing a European 

Systemic Risk Board”.
38

 On the basis of this Regulation, which is currently under 

amendment as well,
39

 the macro-prudential oversight of the European financial system 

became the first (and single until 2014) component of the “Europeanised bank safety 

net”.
40

 

                                                 
33

 COM(2017) 536 final (20.9.2017). 

34 
See above, under 1.1.2. (2). 

35
 On this aspect, see also further below, under 2.1 (3) in finem. On Articles 10-16 EBA 

Regulation, see indicatively Wymeersch (2012), pp. 249-255 and 276-277 and in more detail 

Schemmel (2018), pp. 64-285. Article 34 governs the provision by the EBA of Opinions. 

36 
OJ L 302, 17.11.2009, pp. 1-31. On this legal act, see by mere indication Moloney (2014a), 

pp. 637-682, and Veil (2017) (both with extensive further references). 

37
 OJ L 201, 27.7.2012, pp. 1-59. On this legal act, see Aditya (2013), Ferarini and Saguato 

(2013), Provino (2015) and Sethe, Favre, Hess, Kramer, and Schott (2017, Hrsg.). 

38
 OJ L 331, 15.12.2010, pp. 1-11.  

39
 COM(2017) 538 final (20.9.2017). 

40
 The objective of macro-prudential oversight is to limit the distress of the financial system as a 

whole in order to protect the overall economy against significant losses in real output (see 

http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2012:201:TOC
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(2) A key conclusion of the de Larosière Report was that, at least in the near future, the 

setting up of supranational supervisory authorities at the European level was neither 

necessary nor feasible.
41

 In particular it suggested that, in any case, the micro-

prudential supervision of financial firms, including credit institutions, should not 

be assigned to the ECB.
42

 On the other hand, however, it pointed out that specific 

tasks concerning the macro-prudential oversight of the financial system should be 

conferred upon it.
43

 Subsequently, in connection to the operation of the ESRB specific 

tasks have been conferred on the ECB pursuant to Council Regulation (EU) No 

1096/2010 of 17 November 2010 “conferring specific tasks upon the European Central 

Bank concerning the functioning of the European Systemic Risk Board”. Accordingly, 

the ECB became a part of the ESFS from the time of its establishment.  

The legal basis for this Regulation is the enabling clause of Article 127(6) TFEU, which was 

activated for the first time in this case. The second time it was activated was in 2013, when it 

was used as a legal basis for Regulation (EU) No 1024/2013 of the Council, the so-called ‘SSM 

Regulation’, which is the main legal source of the first pillar of the BU.
44

    

 

2. The birth of the Banking Union as a response to the ongoing fiscal crisis 

in the euro area  

2.1 The political decisions of June 2012 and the European Commission’s initiatives 

(1) Amidst the ongoing fiscal crisis in the euro area, which became manifest in 2010,
45

 

the initiative to create the BU was first presented in the Report submitted on 26 June 

2012 by the (then) President of the European Council, Herman Van Rompuy, entitled 

“Towards a Genuine Economic and Monetary Union” (the so-called ‘Van Rompuy 

Report’).
46

 One of the four elements of this Report was the creation of “an integrated 

financial framework”.
47

 The creation of the BU was tabled immediately afterward at 

the Euro Area Summit of 29 June 2012, the Statement of which contained a phrase 

summarising the main rationale behind this initiative:  

 

                                                                                                                                            
Financial Stability Board, International Monetary Fund and Bank for International 

Settlements (2011), section 3). It is one of the instruments adopted in order to meet the 

objective for addressing the two dimensions of systemic risk: the ‘time dimension’, namely the 

systemic risk’s evolution through time and the ‘cross-sectional dimension’, namely allocation 

of risk in the financial system at any given point in time. For an overview of the literature on 

these dimensions, see Gortsos (2012), pp. 94-98.  

41
 De Larosière Report (2009), paragraph 184, second and third sentences.  

42
 Ibid., paragraphs 171 and 172, first sentence.  

43 
Ibid., paragraph 172, second sentence, and paragraphs 173-182.  

44 
See below in Section B, under 1.1.1 (1).  

45
 For an evaluation of this crisis and the related policy responses, see indicatively Belke (2010), 

Eichengreen, Feldmann, Liebman, von Hagen and Wyplosz (2011), pp. 47-64, Athanassiou 

(2011), Aizenman (2012), Caminal (2012), Stephanou (2013), de Grauwe (2013), various 

contributions in Ringe and Huber (2104, editors), Hadjiemmanuil (2015a), pp. 6-10, d’ 

Arvisenet (2015), Zimmermann (2015). 

46
 Available at: https://www.consilium.europa.eu/media/33785/131201.pdf. 

47
 The other three (3) elements were setting up an integrated budgetary framework (‘European 

Fiscal Union’), an integrated economic policy framework (‘European Economic Union’) and a 

democratic legitimacy and accountability framework (‘European Political Union’).  

https://www.consilium.europa.eu/media/33785/131201.pdf
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“We affirm that it is imperative to break the vicious circle between banks and 

sovereigns.”
48

  

The European Summit which was held concurrently on 28-29 June invited the President of the 

European Council to develop, in close collaboration with Jose Manuel Barroso, President of the 

Commission, Jean-Claude Juncker, President of the Eurogroup, and Mario Draghi, President of 

the ECB, a specific and time-bound roadmap for the achievement of a genuine EMU, in 

accordance with the Van Rompuy Report. This Report, entitled “Towards a Genuine Economic 

and Monetary Union” (the ‘Four Presidents’ Report), was published on 5 December 2012.
49

 

(2) Against this political background, the Commission issued on 12 September 2012 an 

Announcement regarding “A Roadmap for a Banking Union”, a proposal for a Council 

Regulation “conferring specific tasks on the [ECB] concerning policies relating to the 

prudential supervision of credit institutions”, and a proposal for a Regulation of the 

European Parliament and of the Council “amending Regulation (EU) No 1093/2010 

(…) as regards its interaction with Council Regulation (EU) No…/… conferring 

specific tasks on the [ECB] concerning policies relating to the prudential supervision of 

credit institutions”.
50

 In its Announcement the Commission called on the European 

Parliament and the Council
51

 to reach agreement by end-2012 on the two above-

mentioned Regulation proposals, as a first step towards the BU’s creation. It also called 

them to undertake two actions:  

Firstly, to approve, also by end-2012, the proposals for the Regulations and Directives 

(of the European Parliament and of the Council) on amending the applicable regulatory 

framework on micro-prudential banking regulation, and setting up a new regulatory 

framework on macro-prudential banking regulation, establishing pan-European rules on 

the recovery and resolution of unviable credit institutions (and investment firms),
52

 and 

amending the existing regulatory framework on deposit guarantee schemes.
53

 Secondly, 

to examine, in the medium term, how to shape the conditions for the establishment of a 

supranational entity for the resolution of unviable credit institutions, a supranational 

resolution fund for covering funding gaps, provided that a decision were to be made in 

favour of the resolution of an unviable credit institution, and a supranational deposit 

guarantee scheme, allowing the completion of the BU. 

Resolution is the restructuring of (mainly, but not exclusively, systemically important) financial 

firms (and in particular credit institutions) by a resolution authority through the use of resolution 

tools in order to resolve problems arising from their exposure to insolvency and avoid an 

initiation of liquidation proceedings (thus preventing spillover effects of a bank’s failure on the 

economy) or resort to bail-out measures through public financial assistance facilities. Resolution 

is also referred to as a “specialised regime for bank failures”.
54

  

                                                 
48

 Euro Area Summit Statement, 29 June 2012, first paragraph, first sentence, available at: 

https://consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/131359.pdf. On the ‘vicious 

circles’ (also called ‘vicious cycles’, diabolic loops’ or ‘doom loops’) between the banking 

sector and sovereign bond markets from a historical perspective, see Mitchener (2014). 

49
 Available at: https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/ 

134069.pdf. 

50
 COM(2012) 510 final, 511 final and 512 final, respectively. 

51
 COM(2012) 510 final, section 4. 

52
 COM(2012) 280 final. 

53
 COM(2010) 369 final.    

54
 See on this Psaroudakis (2014), pp. 62-71 and Binder (2017a), pp. 69-70, who use the term 

“Sonderinsolvenzrecht der Banken”, as well as Haentjens (2017), p. 220. Hadjiemmanuil 

https://consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/131359.pdf
https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/%20134069.pdf
https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/ec/%20134069.pdf
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The main objectives of resolution are safeguarding financial stability, protecting depositors 

(whose deposits are covered by DGSs and minimising the possibility of a bail-out through 

public funds, rather than prioritising creditor value maximisation (which is the key objective of 

insolvency law and ‘normal insolvency proceedings’).
55

  

(3) On the basis of this political agenda, the establishment of the BU should create a 

‘Europeanised bank safety net’ consisting of three main pillars:
56

 

firstly, a Single Supervisory Mechanism (the ‘SSM’) exclusively for the banking 

sector (i.e. not for the insurance and securities sectors) and mainly for credit 

institutions incorporated in euro area Member States, with regard to their micro-

prudential supervision (the ‘first pillar’);  

secondly, a Single Resolution Mechanism (the ‘SRM’) for unviable credit 

institutions (also mainly incorporated in euro area Member States) and a Single 

Resolution Fund (the ‘SRF’) to cover any resulting funding gaps, provided that a 

decision were to be made on the resolution of such credit institutions (the ‘second 

pillar’); and 

thirdly, a single deposit guarantee scheme, which coupled with the Single 

Resolution Board (a part of the SRM) could form a ‘European Deposit Insurance 

and Resolution Authority’ (EDIRA) (the ‘third pillar’). 

These pillars should be coupled with a ‘single rulebook’ (‘einheitliches Regelwerk’, 

‘recueil réglementaire unique’)
 57

 containing substantive rules on all previous aspects as 

part of the single market for financial services
58

 and developed either by the EU 

institutions (legislative acts under Article 289 TFEU) or by the EU institutions with 

the direct involvement of and contribution by the EBA (delegated and implementing 

acts in accordance with Articles 290-291 TFEU).
59

 

                                                                                                                                            
(2014) makes use of the term ‘special resolution regime (SRR) for banking institutions’, with 

reference to the work of Sjöberg (2014). See also Cihák and Nier (2009) and Muñoz (2017). 

55 
See on this Haentjens (2017a), p. 220. On the concept(s) of resolution, see Huertas and 

Lastra (2011), pp. 258-267, Dewatripoint and Freixas (2012), White and Yorulmazer 

(2014), Armour (2015) and Binder (2016a), Section 2.2; on the private international law 

dimensions of resolution, see Lehmann (2014); on the resolution of cross-border banking 

groups, see Hüpkes and Devos (2010), Davies (2014), as well as Faia and di Mauro (2015); 

on the case for a credible, worldwide resolution scheme, see Ringe (2016). 

56
 For arguments for or against establishing the Banking Union, see indicatively (out of a vast 

existing literature) Louis (2012), Beck (2012), Bofinger et.al (2012), Carmassi, Di Noia and 

Micossi (2012), House of Lords (2012), Pisani-Ferry, Sapir, Véron and Wolff (2012), 

Schoenmaker (2012), Sibert (2012), Wyplosz (2012) and Herring (2013). On various aspects 

of the functioning of the BU, see also the contributions in Allen, Carletti and Gray (2013), 

(2014) and (2015). 

57
 The term ‘single rulebook’ is commonly used to refer to the total harmonisation of rules 

pertaining to the micro- and macro-prudential regulation and the micro-prudential supervision of 

financial firms. The term was first introduced in June 2009, when the European Council called 

for the establishment of a “European single rulebook applicable to all financial institutions in 

the Single Market”, i.e. a single set of harmonised prudential rules (European Council 

Conclusions, 18/19 June 2009, 11225/2/09 REV 2, para. 20, first sentence, available at: 

https://www.consilium. europa.eu/uedocs/cms_data/docs/pressdata/en/ec/108622.pdf). 

58
 On the link between the BU and the single market, see Lastra (2013), Binder (2016c), pp. 

13-15, and Alexander (2016), pp. 258-260.  

59 
On Article 289 TFEU, see Craig (2010), pp. 252-253, Schoo (2012c), pp. 2332-2337, Craig 

and de Búrca (2015), pp. 126-133 and Türk (2018). On Articles 290-291 TFEU, see 

https://www.consilium/
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2.2 Legislative actions – the new institutional and regulatory framework 

(1) The most significant institutional and regulatory developments towards establishing 

the BU took place during 2013-2014. Taking into account the normal response time of 

European institutions, these legislative measures were taken, based on proposals by the 

Commission, in an exceptionally short timeframe. With the exception of the single 

deposit insurance scheme, the other components are in place.
60   

The legislative acts which constitute the main corpus of the single rulebook are ‘children’ of the 

recent (2007-2009) international financial crisis. In particular, those on the prudential regulation 

and supervision of credit institutions and on the deposit guarantee schemes repealed pre-existing 

legislation in those two issue-areas (see just below in Section B, under 1.2 and 3.2, 

respectively), while that on the resolution of credit institutions introduced for the first time such 

a regime (under 2.2) – all of them under the influence, to a higher or lower degree, from 

developments in public international banking law after that crisis. 

(2) In this respect, it is also worth noting the following:  

The three main pillars of the BU, notably the new EU mechanisms and funds, are 

“children” of the ongoing fiscal crisis in the euro area and are designed to apply 

mainly (but not exclusively) to the euro area Member States.  

On the other hand, the ‘single rulebook’, adopted by the European Parliament and 

the EcoFin Council and further detailed by the Commission and the EBA, is 

applicable across all EU Member States. It is mainly a “child” of the recent (2007-

2009) international financial crisis, is part of the single market for financial services 

and is based on a ‘total harmonisation approach’. 

                                                                                                                                            
indicatively Craig (2010), pp. 57-66 and 253-255, Craig and de Búrca (2011), pp. 113-118, 

Schoo (2012c), pp. 2337-2344, Craig (2018) and Schemmel (2018), pp. 200-207. On the 

comitology procedure as applied in accordance with Regulation (EU) No 182/2011 of the 

European Parliament and of the Council, which was adopted on the basis of Article 291 TFEU, 

see Gortsos (2016a). 

60
 For a general overview and assessment of the legal framework on the BU, see indicatively 

Binder (2013), Moloney (2014b), various contributions in Castaneda, Karamichailidou, 

Mayes and Wood (2015, editors), Lastra (2015), pp. 355-382, the contributions of the co-

authors in Binder and Gortsos (2016) and the various contributions in Busch and Ferrarini 

(2015, editors): On the specific aspect of how the BU framework also impacts on private law 

relationships (duties), see Grundmann (2015). On the need to extend the framework governing 

single supervision and resolution also to systemically important non-bank financial institutions 

in the EU, see Busch and van Rijn (2017). 
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Section B:  

The three main pillars of the Banking Union and their link to 

the (underlying) single rulebook 

 

1. The first main pillar: authorisation, micro-prudential supervision and 

prudential regulation of credit institutions  

1.1 The Single Supervisory Mechanism Regulation (SSMR) 

1.1.1 General remarks 

(1) The legislative act establishing the SSM is Council Regulation (EU) No 

1024/2013 of 15 October 2013 “conferring specific tasks on the European Central Bank 

concerning policies relating to the (micro-) prudential supervision of credit 

institutions”
61

 (the ‘SSMR’), which was adopted on the basis of the above-mentioned 

Article 127(6) TFEU.
62

 The SSM, which is defined as the system of financial 

supervision composed by the ECB and the NCAs of the Member States participating 

therein,
63

 became operative on 4 November 2014.
64

 The SSM’s institutional framework 

is also governed by several legal acts of the ECB, containing provisions on the detailed 

operational arrangements for the implementation of the tasks conferred upon it by the 

SSMR. The most important of these ECB legal acts is Regulation (EU) No 468/2014 

of 16 April 2014 “establishing the framework for cooperation within the SSM between 

the [ECB] and [NCAs] and with national designated authorities (‘SSM Framework 

Regulation’) (ECB/2014/17)”,
65

 which further specifies certain provisions of the 

SSMR.
66

 

On the basis of Article 20(8)-(9) SSMR, an Interinstitutional Agreement between the 

European Parliament and the ECB was also signed in October 2013 “on the practical modalities 

of the exercise of democratic accountability and oversight over the exercise of the tasks 

conferred on the ECB within the framework of the Single Supervisory Mechanism”.
67

 In 

addition, in December 2013, the Council and the ECB signed a Memorandum of 

Understanding (MoU) “on the cooperation on procedures related to the Single Supervisory 

Mechanism (SSM)”, which entered into force on 12 December 2013.  

                                                 
61

 OJ L 287, 29.10.2013, pp. 63-89.     

62
 On this TFEU Article, see also above in Section A, under 1.1.3. On the skepticism about 

using it as legal basis, see Lastra (2013), p. 1197, with further references, as well as Alexander 

(2016), pp. 264-267.  

63
 SSMR, recital (9).  

64
 Ibid., Article 33(2), first sub-paragraph.  

65
 OJ L 141, 14.5.2014, pp. 1-50. 

66
 Article 24. For a detailed analysis of the SSMR and the SSM Framework Regulation (or 

certain aspects thereof), see by way of mere indication Ferran and Babis (2013), Ferrarini 

and Chiarella (2013), Tröger (2013), Brescia Morra (2014), Gandrud and Hallenberg 

(2014), Moloney (2014b), Thiele (2014), pp. 519-525, Wymeersch (2014), Wissink et al. 

(2014), Gortsos (2015a), Grundmann (2016), pp. 50-57 and 61-63, and the contributions in 

Binder, Gortsos, Lackhoff and Ohler (2019, editors). For an overall assessment of the 

operation of the SSM, see indicatively European Court of Auditors (2016) and the various 

contributions in Schoenmaker and Veron (2016, editors). 

67
 OJ L 320, 30.11.2013, pp. 1-6.   
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(2) Even though the SSMR is binding in its entirety and directly applicable in all 

Member States,
68

 its main field of application ratione personae are the ‘participating 

Member States’, meaning both the Member States whose currency is the euro (in the 

SSM Framework Regulation also called ‘euro area participating Member States’) and 

the Member States with a derogation which have established a close cooperation in 

accordance with Article 7 SSMR.
69

 

 

1.1.2 Key elements of the SSM under the SSM Regulation  

The SSM is governed under the SSMR by four key elements, which are broadly 

consistent with Article 127(6) TFEU and (partly) reflect the compromise achieved 

between the EU institutions and Member States during its elaboration. In particular: 

(1) The first key element (and subject matter of the SSMR) is the conferral on the ECB 

of ‘specific tasks’ concerning policies relating to the micro-prudential supervision of 

certain types of financial firms and mainly credit institutions (the ‘supervised 

entities’
70

), in transfer from NCAs, which are exercised within the SSM with a view to 

contributing to the safety and soundness of these entities and the stability of the 

financial system within the EU and each Member State.
71 The specific tasks conferred 

upon the ECB are set out in Articles 4(1) and 5(2) SSMR.
72

 

(2) The second key element is the designation of the financial firms, mainly credit 

institutions with regard to which these specific tasks have been conferred on the ECB. 

In that respect, Article 6 SSMR established, in principle, a ‘two-tier system’ with 

regard to the distribution of powers within the SSM, distinguishing between 

‘significant’ credit institutions, financial holding companies or mixed financial holding 

companies, which are directly supervised by the ECB and ‘less significant’ supervised 

entities, which are directly supervised by the NCA, both within the SSM.
73

 This 

distinction does not apply to the granting and withdrawal of authorisation of credit institutions, 

as well as the acquisition and disposal of qualifying holdings therein, which are ECB tasks for 

all credit institutions.
74 In addition, if necessary in order to ensure consistent application 

of ‘high supervisory standards’ within the SSM, the ECB, which is responsible for the 

effective and consistent functioning of the SSM,
75

 may, at any time, decide to exercise 

directly the supervision of a less significant supervised entity or a less significant 

supervised group.
76

  

                                                 
68

 SSMR, last sentence. 

69
 Ibid., Article 2, point (1). On the definition of this term and on Article 7 SSMR, see also 

below in Chapter 2, Section A, under 4.   

70
 The term ‘supervised entity’ is defined in Article 2, point (20) SSM Framework Regulation. 

71
 SSMR, Article1.  

72
 Article 4 is analysed in Lackhoff (2019), who also addresses the (disputable) issue on 

whether the list of specific tasks laid down in the SSMR is restrictive or not. On Article 5, see 

Gortsos (2015a), pp. 152-161 and Alexander (2019).   

73
 SSMR, Article 6. This Article is analysed in Gortsos (2019e); see also the Judgment of the 

European Court of Justice (the ‘ECJ’) of 16 May 2017 in Case T-122/15 “Landeskreditbank 

Baden-Württemberg ‒ Förderbank v ECB”. 

74
 Ibid., Articles 4(1), points (a) and (c) with further reference to Articles 14-15.   

75
 Ibid., Article 6(1), second sentence.   

76 
Ibid., Article 6(5), point (b).  
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(3) The incorporation of the SSM within the ESFS, without in principle touching upon 

the current tasks of the EBA and the other components of the ESFS, constitutes the 

third key element of the SSMR.
77

 Accordingly, the ECB has become a part of the ESFS 

also with regard to the tasks conferred on it by the SSMR.
78

 

(4) Finally, the last key element is the creation of ‘Chinese walls’ within the ECB in 

order to ensure the effective separation of its monetary policy and other tasks from its 

supervisory tasks.
79

 

 

1.1.3 The three new bodies of the ECB 

On the basis of the above-mentioned key elements governing the SSM, three new 

internal bodies were established within the ECB. The first is the Supervisory Board, 

for the planning and execution of the tasks conferred upon the ECB by the SSMR.
80

 

The second body, the Mediation Panel, was established for ensuring the separation 

between monetary policy and supervisory tasks and the resolution of differences of 

views on the part of NCAs of interested participating Member States regarding an 

objection of the Governing Council to a draft Decision by the Supervisory Board.
81

 The 

purpose of the third body, the Administrative Board of Review (the ‘ABOR’), is to 

carry out an internal administrative review of the Decisions taken by the ECB in the 

exercise of its powers under the SSMR after a request for such a review.
82

 

 

1.3 The single rulebook 

1.2.1 General overview  

(1) The authorisation, prudential regulation and micro-prudential supervision of credit 

institutions in the EU (and not only in the euro area) are governed by two legal acts of 

the European Parliament and of the Council of 26 June 2013: Regulation (EU) No 

575/2013 “on prudential requirements for credit institutions and investment firms (…)” 

(‘Capital Requirements Regulation’ or ‘CRR’)
83

 and Directive 2013/36/EU “on access 

to the activity of credit institutions and the prudential supervision of credit institutions 

and investment firms (...)”
84

 (‘Capital Requirements Directive IV’
85

 or ‘CRD IV’). 

Both these legal acts have already been repeatedly amended and are currently under 

further extensive amendment.
86

  

                                                 
77

 Ibid., Article 3 and Regulation (EU) No 1022/2013 (see above Section A, under 1.2.2 (1)). 

78 
EBA Regulation, Article 2(2), point (f). As already mentioned above in Section A (under 

1.2.3 (2)), specific tasks have also been conferred on the ECB with regard to the macro-

prudential oversight of the financial system. 

79
 SSMR, Article 25(1)-(4). This Article is analysed in Gortsos (2016f) and (2019f).     

80
 Ibid., Article 26.  

81
 Ibid., Article 25(5).   

82
 Ibid., Article 24.  

83
 OJ L 176, 27.6.2013, pp. 1-337.  

84
 OJ L 176, 27.6.2013, pp. 338-436.  

85
 In fact, this is a misnomer for the Directive, which addresses several other prudential aspects 

rather than merely capital requirements. 

86
 See below in Section C, under 2.1 (1).   
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The CRR is in force as amended (mainly) in 2017 by two Regulations of the European 

Parliament and of the Council. The first is Regulation (EU) 2017/2395 of 12 December 2017 

“(…) as regards transitional arrangements for mitigating the impact of the introduction of IFRS 

9 on own funds and for the large exposures treatment of certain public sector exposures 

denominated in the domestic currency of any Member State”,
87

 whose application started on 1 

January 2018 and deals with the regulatory impact of the introduction of the new international 

reporting (accounting) standard ‘IFRS 9’ on the classification and measurement of financial 

instruments.
88

 The second is Regulation (EU) 2017/2401 of 12 December 2017 “amending 

Regulation (EU) No 575/2013 on prudential requirements for credit institutions and investment 

firms”,
89

 focusing (mainly) on the treatment of securitisation positions.  

(2) Adopted on the basis of Articles 114 and 53(1) TFEU,
90

 respectively, in force since 

1 January 2014 and applying equally to credit institutions and investment firms (jointly 

referred to as ‘institutions’), these legal acts set the framework governing the following 

aspects: 

firstly, access to activity of the business of credit institutions (granting and 

withdrawal of authorisation, as well as acquisition and disposal of qualifying 

holdings),
91

 and exercise of the right of establishment and the freedom to provide 

services in the single market;
92

 

secondly, relations to third countries;
93

 

thirdly, micro-prudential supervision of credit institutions, both on a solo and on a 

consolidated basis, including the supervisory review and evaluation process (the 

‘SREP’);
94

 and 

fourthly, micro- and (for the first time) macro-prudential regulation of credit 

institutions.
95

  

(3) An integral part of the single rulebook are also the Commission’s delegated and 

implementing acts, which are adopted on the basis of the power conferred on it in 

specific Articles of the CRR and the CRD IV in accordance with Articles 290-291 

TFEU; the majority of these acts are based on draft technical regulatory and 

implementing standards developed by the EBA in accordance with Articles 10-14 and 

15 EBA Regulation.  
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 OJ L 345, 27.12.2017, pp. 27-33.    

88
 On this accounting standard and its implications on financial stability, see European 

Systemic Risk Board (2017).    

89
 OJ L 347, 12.2.2017, pp. 1-34.    

90
 Article 53 TFEU is analysed in Schlag (2012), pp. 809-818. 
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Included in the single rulebook are also Guidelines adopted by the EBA, either on the 

basis of specific provisions of the CRR and the CRD IV or on its own initiative in 

accordance with Article 16 EBA Regulation.
96

 

 

1.2.2 The impact of public international banking law  

The (just above-mentioned) rules of the CRR and the CRD IV on the SREP and the 

micro- and macro-prudential regulation of credit institutions reflect to a large extent the 

framework developed in 2010 (immediately after the recent (2007-2009) international 

financial crisis) by the Basel Committee on Banking Supervision
97

 on this field (the 

‘Basel III regulatory framework’).
98

 It is noted in this respect that the influence of 

public international banking law
99

 on the shaping of this set of EU banking law rules 

has been (and remained) extremely significant since the 1980ies.
100

 

 

1.3 The relation between the SSMR and the single rulebook   

For the purpose of carrying out its tasks under the SSMR and with the objective of 

ensuring high standards of supervision, the ECB must apply all relevant legal acts 

which constitute sources of European banking law, i.e. the CRR and the CRD IV, as 

well as the delegated and implementing acts of the Commission adopted on the basis of 

these legislative acts.
101

 This EU law is composed of Directives or Regulations. To the 

extent that national legislation is either transposing those Directives or implementing 

Member States’ options available under those Regulations,
102

 the ECB is called upon to 

apply not only uniform EU law, but also national law, which may vary among 

participating Member States. 
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2. The second main pillar: resolution of credit institutions  

2.1 The Single Resolution Mechanism and the Single Resolution Fund 

2.1.1 The Single Resolution Mechanism Regulation (SRMR) 

In 2014, a Single Resolution Mechanism (the ‘SRM’) and a Single Resolution Fund 

(the ‘SRF’) were established on the basis of Regulation (EU) No 806/2014 of the 

European Parliament and of the Council of 15 July 2014 “establishing uniform rules 

and a uniform procedure for the resolution of credit institutions and certain investment 

firms in the framework of a Single Resolution Mechanism and a Single Resolution 

Fund (...)” (the ‘SRMR’).
103

 This legislative act was adopted on the basis of Article 

114 TFEU and (with some exceptions) is applicable (mainly) since 1 January 2016.
104

 

Its adoption was a necessary complement to the SSMR, as it would constitute a paradox 

if credit institutions were directly supervised (by the ECB) at European level, but, in 

the event of a need for resolution (upon a determination made by the ECB that a credit 

institution is failing or likely to fail), the relevant decision were to be made at national 

level.
105

 The SRM, supported by the SRF, constitutes the second main pillar of the BU.  

The analysis of the SRMR is the main focus of this study.  

  

2.1.2 The Single Resolution Fund (SRF) Agreement 

The SRF is also governed by the Intergovernmental Agreement (No 8457/14) “on the 

transfer and mutualisation of contributions to the Single Resolution Fund” (the ‘SRF 

Agreement’).
106

 The SRF Agreement is an instrument of public international law; 

nevertheless, it must be applied and interpreted by the Contracting Parties in 

conformity with the Treaties (i.e. the TFEU and the Treaty on European Union
107

 (the 

‘TEU’)) and with EU banking law concerning the resolution of institutions (i.e. the 

Bank Recovery and Resolution Directive (BRRD)
108

 and the SRMR). It is applicable 

for them also since 1 January 2016
109

 and complements the SRMR,
110

 which 

established the SRF.
111

 The only Member States which are not Contracting Parties to 

the SRF Agreement, which is subject to ratification, approval or acceptance by its 

signatories under their respective constitutional requirements, are Sweden and the 

United Kingdom. 

The SRF Agreement is presented in more detail in Chapter 2, Section B below and the SRF, 

under both the SRMR and the SRF Agreement, in Chapter 6, Sections A and B, respectively.   
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2.2 The single rulebook 

2.2.1 General overview 

(1) The single rulebook on banking resolution is governed by Directive 2014/59/EU of 

the European Parliament and the Council of 15 May 2014 “establishing a framework 

for the recovery and resolution of credit institutions and investment firms”
112

 (the 

‘Bank Recovery and Resolution Directive’ or ‘BRRD’).
113

 The BRRD, which like the 

CRR and the CRD IV also applies to investment firms (also jointly referred to therein 

as ‘institutions’), was adopted on the basis of Article 114 TFEU and is applicable 

(with some exceptions) since 1 January 2015 to all Member States.
114

   

It was the first time that harmonised rules were adopted at the EU level in this field, as opposed 

to the fields of authorisation, micro-prudential supervision and micro-prudential regulation of 

credit institutions (macro-prudential regulation under the CRR and the CRD IV is another 

innovative element), as well as deposit guarantee schemes, for which (as already mentioned
115

) a 

regulatory framework has been in place since the late 1980s and mid-1990s, respectively. 

Recital (4) BRRD states in this respect the following: “There is currently no harmonisation of 

the procedures for resolving institutions at Union level. Some Member States apply to 

institutions the same procedures that they apply to other insolvent enterprises, which in certain 

cases have been adapted for institutions. There are considerable substantial and procedural 

differences between the laws, regulations and administrative provisions which govern the 

insolvency of institutions in the Member States. In addition, the financial crisis has exposed the 

fact that general corporate insolvency procedures may not always be appropriate for 

institutions as they may not always ensure sufficient speed of intervention, the continuation of 

the critical functions of institutions and the preservation of financial stability.” 

(2) The BRRD lays down a comprehensive framework of substantive rules on the 

resolution of credit institutions (and investment firms) and contains provisions 

pertaining to three main aspects (its pillars):  

the first pillar contains the so-called ‘preparatory measures’, including recovery 

planning, resolution planning and intra-group financial support agreements (Articles 

4-26);  

the second pillar refers to the ‘early intervention measures’, including the 

appointment of a special administrator (Articles 27-30); and  

the third pillar covers the ‘resolution tools and powers’ (the most extensively 

regulated aspect, Articles 31-86). All these measures are divided into two 

categories: ‘crisis prevention’ and ‘crisis management’ ones’.
116

  

‘Crisis prevention measure’ means the exercise of powers to direct removal of deficiencies or 

impediments to recoverability in accordance with Article 6(6), the exercise of powers to address 

or remove impediments to resolvability under Article 17 or 18, the application of an early 

intervention measure under Article 27, the appointment of a temporary administrator under 

Article 29, or the exercise of the write-down or conversion powers under Article 59. On the 

other hand, ‘crisis management measure’ means a resolution action, or the appointment of 

either a special manager under Article 35 or a person under either Article 51(2) or Article 72(1) 

(see also Table 5 below). 
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(3) As in the case of the delegated and implementing acts adopted on the basis of the 

CRR and the CRD IV,
117

 the single rulebook consists also of Commission’s delegated 

and implementing acts. These are adopted on the basis of the power conferred on it in 

specific Articles of the BRRD in accordance with Articles 290-291 TFEU and 

(mainly) are based on draft technical regulatory and implementing standards developed 

by the EBA in accordance with Articles 10-14 and 15 EBA Regulation. Included in 

the single rulebook are also, in this case as well, EBA Guidelines adopted either on the 

basis of specific provisions of the BRRD or on its own initiative in accordance with 

Article 16 EBA Regulation.
118

 

 

2.2.2 The impact of public international banking law  

As in the case of the CRR and the CRD IV, the impact of public international law on 

the BRRD was considerable as well. Its content was heavily influenced by the 2011 

Report of the Financial Stability Board (the ‘FSB’
119

) entitled “Key Attributes of 

Effective Resolution Regimes for Financial Institutions”.
120

 They laid down the core 

elements considered to be necessary for an effective regime governing the resolution of any type 

of financial institutions that could be systemic in failure, and in particular: the scope of 

application, the resolution authority, the resolution powers, set-off, netting, collateralisation and 

segregation of client assets, safeguards, funding of firms in resolution, legal framework 

conditions for cross-border cooperation, crisis management groups (the ‘CMGs’), institution-

specific cross-border cooperation agreements, resolvability assessments, recovery and resolution 

planning, and access to information and information sharing. 

On 15 October 2014, the FSB adopted additional guidance documents which elaborate 

on specific Key Attributes relating to information sharing for resolution purposes and 

sector-specific guidance setting out how they should be applied for insurers, financial 

market infrastructures (the ‘FMIs’) and the protection of client assets in resolution. 
These documents have been incorporated as annexes into the 2014 version of the Key 

Attributes, which did not modify the text of the above-mentioned 2011 Key Attributes.
121

 In 

addition, in October 2016, the FSB adopted the “Key Attributes Assessment 

Methodology for the Banking Sector”, which lay down essential criteria guiding the 

assessment of national bank resolution frameworks’ compliance with the key 

attributes.
122

 Of specific importance in the application of resolution tools is the ‘no 

creditor worse off principle’ (the ‘NCWO’ principle).
123
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3. The (still pending) third main pillar: deposit guarantee 

3.1 The (single) European Deposit Insurance Scheme (EDIS) 

3.1.1 Introductory remarks 

Unlike the SSM and the SRM, which are already operational, the third main pillar of 

the BU, i.e. a European Deposit Insurance Scheme (the ‘EDIS’), has not yet been put in 

place. In political terms, its creation was first presented in the June 2012 ‘Van 

Rompuy Report’, which paved the way for the decisions of the Euro Area Summit and 

the European Summit of 28-29 June on building the BU, and then in the December 

2012 ‘Four Presidents’ Report’.
124

 The need for the EDIS was further discussed in the 

so-called ‘Five Presidents’ Report’, of 22 June 2015, “Completing Europe’s 

Economic and Monetary Union”, which was included in the framework of the 

proposals on the creation of an (EU) ‘Financial Union’.
125

  

According to that Report, and a follow-up Commission Communication of 21 October 2015 

“On steps towards Completing Economic and Monetary Union”,
126

 the EDIS would increase the 

resilience against future crises, since one of the conditions for a truly single banking system is 

for confidence in the safety of bank deposits to be the same across the EU, irrespective of the 

Member State in which a credit institution operatesand. It is also more likely to be fiscally 

neutral over time than national DGSs, since risks are spread more widely and private 

contributions are raised over a much larger pool of financial institutions. 

 

3.1.2 The 2015 Commission’s proposal for a Regulation establishing the EDIS 

(1) Immediately afterwards, on 24 November 2015, the Commission submitted a 

proposal for a Regulation of the European Parliament and of the Council “amending 

Regulation (EU) No 806/2014 in order to establish a European Deposit Insurance 

Scheme”
127

 (the ‘proposed SRMR’). This proposal envisages the establishment of the 

EDIS through an amendment of the SRMR without any modification of the rules on the 

functioning of the SRM.  According to this proposal, the EDIS will be established by 

the (amended) SRMR (which established the SRM as well) gradually, in three 

successive stages: reinsurance, co-insurance and full insurance (see just below, under 

(3)). In all three stages, it will both provide funding to and cover losses of ‘participating 

DGSs’,
128

 with the level of funding provided and the share of loss covered increasing 

gradually.  
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(2) For the purposes of the EDIS, the SRMR will apply to all participating DGSs and to 

all credit institutions affiliated to them.
129

 The cover to be provided by the EDIS will be 

limited to the mandatory functions of DGSs under the DGS Directive (2014/49/EU), 

i.e. payouts to depositors and contributions to resolution.
130

 The EDIS will be 

administered by the Single Resolution Board (the ‘Board’,
131

 to be renamed to ‘Single 

Resolution and Deposit Insurance Board’) in cooperation with the participating 

DGSs; it will be supported by a Deposit Insurance Fund (the ‘DIF’) to be also set up 

from the outset as part of the EDIS, directly financed by risk-adjusted contributions 

made by credit institutions.
132

 Accordingly, the Board will become responsible for the 

administration of both the SRM and the EDIS. In addition, it will administer two 

Funds: the SRF and the DIF.  

Specific safeguards against incorrect or unwarranted access to the EDIS by a 

participating DGS have also been proposed for all three stages, in order to ensure that 

only participating DGSs having observed their obligations in relation to the limitation 

of risk at EDIS level may benefit from its protection.
133

 

(3) According to the proposal, the process of the adoption of which is still halted, the 

three stages in the evolution of the EDIS should be as follows:
134

 

Phase 1: reinsurance: during the first three-year phase (2007-2009) the ‘reinsurance 

approach’ should apply, whereby a national DGS will have access to EDIS funds only 

when all its own resources are exhausted and it fully complies with the DGS Directive. 

EDIS funds would provide additional funds to a national DGS only up to a certain level 

and the latter would access the EDIS only when justified. Use of EDIS funds would be 

closely monitored, and any such funds found to have been received inappropriately by 

a national DGS would have to be fully reimbursed. 

Phase 2: co-insurance: in 2020, the EDIS would become a progressively mutualised 

system (‘co-insurance’), still subject to appropriate limits and safeguards against abuse. 

During this phase, a national DGS would not be required to exhaust its own funds 

before accessing EDIS funds and the EDIS would be available to contribute a share of 

the costs from the moment when the DGS would have been activated and depositors 

were to be reimbursed, leading to a higher degree of risk-sharing between national 

DGSs through the EDIS. The share to be contributed by the EDIS would start at a level 

of 20% and gradually increase to 80% over a four-year period. 

Phase 3: full insurance: the EDIS should fully insure national DGSs as of 2024. This 

is the same year when the SRF and the requirements of the DGS Directive will be fully 

phased in. The mechanism is equal to that in the co-insurance stage, with the EDIS 

covering, albeit in this case, a share of 100%. 

On the current state of developments in relation to the establishment of the EDIS, see Section C 

below, under 3.1.  
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3.2 The single rulebook 

3.2.1 General overview 

(1) The operation of national DGSs is governed by Directive 2014/49/EU of the 

European Parliament and of the Council “on deposit guarantee schemes”
135

 (the 

‘DGSD’), which was adopted on 16 April 2014 as part of the single rulebook and 

repealed Directive 94/19/EC of the same EU institutions since 3 July 2015.
136

 Its legal 

basis being Article 53(1) TFEU, it lays down rules and procedures on the 

establishment and functioning of national DGSs in Member States.
137

 According to this 

legal act, ‘deposit guarantee scheme’ (DGS) means a DGS introduced and officially 

recognised by a Member State in accordance with Article 4 DGSD. This covers ‘statutory 

DGSs’ set up by law and usually administered by a public entity, ‘contractual DGSs’ to the 

extent that they are officially recognised as DGSs, by complying with the requirements imposed 

by the DGSD, as well as ‘institutional protection schemes’ (the ‘IPSs’), also to the extent that 

they are officially recognised as such.
138 

(2) The DGSD substantially modified certain aspects of Directive 94/19/EC, while 

concurrently containing several innovative elements. In particular:
139

  

As to the elements of continuity, it is mainly noted that DGSs remain national, even 

though the merger of DGSs or the establishment of cross-border DGSs is (anymore) not 

ruled out. In addition, Member States continue not to be liable for the funding adequacy 

of their DGSs, their responsibility being confined to the establishment and official 

recognition of at least one DGS in their territory, the ‘mandatory membership rule’ for 

credit institutions and the fact that DGSs are activated when a credit institution’s 

deposits become ‘unavailable’.  

On the other hand, elements of change include (inter alia) the rules adopted on the 

supervision of DGSs by designated authorities with regard to their operation, the 

introduction of provisions pertaining to the financing of DGSs (in that respect ex-ante 

financing is the rule, while ex-post financing arrangements are also prescribed and 

regulated), the fixing of the level of coverage at 100,000 euros per depositor per credit 

institution (minimum and maximum), and the gradual reduction of the repayment 

period from twenty to seven working days at the latest by the end of 2023. It also noted 

that even though the main function of DGSs, the ‘payout (or paybox) function’,
140

 has 

been retained, but ranks first among four functions that DGSs may serve.  
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It noted in this respect that, according to Article 11(2), national DGSs should mandatorily use 

their available financial means also in order to contribute to the financing of credit institutions’ 

resolution in accordance with the conditions, safeguards and limitations set out in Article 109 

BRRD.
141

 

(3) Unlike the above-mentioned cases of the CRR, the CRD IV and the BRRD,
142

 the 

DGSD does provide for the adoption by the Commission of one only delegated act and 

of no implementing acts.
143

 It only provides for the adoption by the EBA of Guidelines 

in accordance with Article 16 EBA Regulation. 

 

3.2.2 The impact of public international banking law  

The impact of public international financial law on the content of the DGSD is less 

important than in the case of the CRR, the CRD IV and the BRRD, since the majority 

of the principles contained in the “IADI Core Principles for Effective Deposit 

Insurance Systems” of 1 November 2014
144

 were already incorporated into EU law. 

These core principles, adopted by the International Association of Deposit Insurers (the 

‘IADI’
145

), are also a by-product of the recent (2007-2009) international financial crisis 

and reflect the need for effective deposit insurance in preserving financial stability.  
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TABLE 1 

The key legal sources of the three main pillars of the European Banking Union 

 Prudential 

supervision and 

regulation of credit 

institutions 

Resolution of non-viable 

credit institutions 

Deposit guarantee 

schemes 

European 

‘Single 

Mechanisms’ 

Single Supervisory 

Mechanism: 

 Council Regulation 

(EU) No 1024/2013 

(‘SSM Regulation’) 

 ECB Regulation 

(EU) No 468/2014 
(‘SSM Framework 

Regulation’) 

 other ECB legal acts 

 

Single Resolution 

Mechanism and Fund:  

 Regulation (EU) No 

806/2014 of the 

European Parliament 

and of the Council 

(‘SRM Regulation’), 

and  Commission’s 

delegated and 

implementing acts 

 Intergovernmental 

Agreement (2014) 

(‘SRF’) 

Proposal for a 

Regulation of the 

European 

Parliament and of 

the Council 

“amending 

Regulation EU No 

806/2014 in order 

to establish an 

‘EDIS’” 

Harmonisation 

of substantive 

rules (‘single 

rulebook’) 

 Regulation (EU) No 

575/2013 of the 

European Parliament 

and of the Council 

(‘CRR’), and 

Commission’s 

delegated and 

implementing acts 

 Directive 

2013/36/EU of the 

European Parliament 

and of the Council 

(‘CRD IV’), and 

Commission’s 

delegated and 

implementing acts 

 Directive 2014/59/EU of 

the European Parliament 

and of the Council 

(‘BRRD’), and 

Commission’s delegated 

and implementing acts 

 

 Directive 

2014/49/EU of 

the European 

Parliament and of 

the Council, and 

a Commission’s 

delegated act 

(‘DGSD’) 
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TABLE 2 

Addressees of and date by which the main provisions of the key legal sources 

pertaining to the European Banking Union are applicable 

A. Authorisation - prudential supervision - prudential regulation 

Legal act Addressees Date of start of 

(full) 

application 

Regulation (EU) No 1024/2013 (‘SSM 

Regulation’) 

19+ Member States 4 November 2014 

ECB ‘SSM Framework Regulation’ 19+ Member States 15 May 2014 

Regulation 575/2013 (‘CRR’) 28 Member States 1 January 2014 

Directive 2013/36/EU (‘CRD IV’) 28 Member States 1 January 2014 

B. Recovery and resolution 

Regulation (EU) No 806/2014 (‘SRM 

Regulation’) 

19+ Member States 1 January 2016 

Intergovernmental Agreement on the 

‘SRF’ 

19+ Member States 1 January 2016 

(upon ratification 

by Contracting 

Parties) 

Directive 2014/59/EU (‘BRRD’) 28 Member States 1 January 2015 

C. Deposit guarantee 

Directive 2014/49/EU on deposit 

guarantee schemes 

28 Member States 4 July 2015 
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TABLE 3 

European banking law before and after the European Banking Union:  

Elements of continuity and change 

A. Prudential requirements   

Financial policy 

instruments 

Institutions/rules 

 Until 31 December 2013 By 2014 (gradually) 

(italics denote change or new 

element) 

1. Authorisation and 

micro-prudential 

supervision of credit 

institutions  

 National supervisory 

authorities 

 Minimum harmonisation of 

rules (Directive 2006/48/EC) 

 Single Supervisory Mechanism 

(‘SSM Regulation’) (for euro 

area +) 

 National supervisory authorities 

(for Member States with a 

derogation) 

 Single rulebook (‘CRD IV’) (for 

all Member States) 

2. Micro- and macro-

prudential regulation of 

credit institutions 

Minimum harmonisation of 

rules (Directives 2006/48/EC 

and 2006/49/EC) 

Single rulebook (‘CRR’ and ‘CRD 

IV’) (for all Member States) 

3. Evaluation of  

recovery plans 

_  Single Supervisory Mechanism 

(‘SSM Regulation’) (for euro 

area +) 

 National supervisory authorities 

(for Member States with a 

derogation) 

 Single rulebook (‘BRRD’) 

4. Resolution planning _  Single Resolution Mechanism 

(‘SRM Regulation’) (for euro 

area +) 

 National resolution authorities 

(for Member States with a 

derogation) 

 Single rulebook (‘BRRD’) 

5. Macro-prudential 

oversight of the 

financial system 

European Systemic Risk Board European Systemic Risk Board 
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TABLE 3 (continued) 

European banking law before and after the European Banking Union:  

Elements of continuity and change 

B. Crisis prevention 

Financial policy instruments Institutions/rules 

 Until 31 December 

2013 

By 2014 (gradually) 

(italics denote change or new 

element) 

1. Adoption of ‘alternative 

measures’ within the framework 

of recovery plan evaluation 

_  Single Supervisory Mechanism 

(‘SSM Regulation’) (for euro 

area +) 

 National supervisory 

authorities (for Member States 

with a derogation) 

 Single rulebook (‘BRRD’) 

2. Repair or removal of 

impediments to resolvability 

_  Single Resolution Mechanism 

(‘SRM Regulation’) (for euro 

area +) 

 National resolution authorities 

(for Member States with a 

derogation) 

 Single rulebook (‘BRRD’) 

3. Early intervention - special 

administrator 

_  Single Supervisory 

Mechanism (‘SSM Regulation’) 

(for euro area +) 

 National supervisory 

authorities (for Member States 

with a derogation) 

 Single rulebook (‘BRRD’) 

4. Write-down and conversion 

(without bail-in) 

_  Single Resolution Mechanism 

(‘SRM Regulation’) (for euro 

area +) 

 National resolution authorities 

(for Member States with a 

derogation) 

 Single rulebook (‘BRRD’) 
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TABLE 3 (continued) 

European banking law before and after the European Banking Union:  

Elements of continuity and change 

C. Crisis management 

Financial policy 

instruments 

Institutions/rules 

 Until 31 December 2013 By 2014 (gradually) 

(italics denote change or new 

element) 

1. Reorganisation of 

credit institutions 
 National authorities 

(Directive 2001/24/EC) 

 No harmonisation of rules  

 National authorities (Directive 

2001/24/EC) 

 No harmonisation of rules 

2. Winding up of credit 

institutions  
 National authorities 

(Directive 2001/24/EC) 

 No harmonisation of rules 

 National authorities (Directive 

2001/24/EC) 

 No harmonisation of rules 

3. Deposit guarantee 

schemes 
 National schemes 

 Minimum harmonisation of 

rules (Directive 94/19/EC) 

 From national schemes to the 

EDIS (proposal) 

 Single rulebook (Directive 

2014/49/EU) (for all Member 

States) 

4. Resolution of credit 

institutions 

 

 

_ 

 Single Resolution Mechanism 

(‘SRM Regulation’) (for euro 

area +) 

 National resolution authorities 

(for Member States with a 

derogation) 

 Single Resolution Fund 

(Intergovernmental Agreement) 

(for euro area +) 

 Single rulebook (‘BRRD’) (for 

all Member States) 

5. Provision of  state 

subsidies to 

systemically important 

credit institutions 

 Member States 

 Indirectly the ESM 

 Member States  

 Indirectly the ESM 

 Directly the ESM (‘DRI’) 

6. Last resort lending to 

solvent but illiquid 

credit institutions 

National central banks (NCBs)  

(Emergency Liquidity 

Assistance (ELA) in the euro 

area) 

National central banks  (NCBs) 

(Emergency Liquidity Assistance 

(ELA) in the euro area) 
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TABLE 4 

The partial Europeanisation of the ‘bank safety net’  

(even) with regard to significant credit institutions 

Financial policy 

instruments 

Scope of application Level of action  

(italics denote a national 

element) 

Granting and withdrawal 

of authorisation 

Euro area (+ Member States 

under close cooperation) 

ECB within the SSM (also 

applicable to less significant 

credit institutions) 

Macro-prudential 

oversight 

EU ESRB and ECB (specific tasks) 

 

Micro-prudential 

supervision 

Euro area (+ Member States 

under close cooperation) 

ECB within the SSM (with 

regard to the specific tasks 

conferred on the ECB) 

Recovery planning and 

early intervention 

Euro area (+ Member States 

under close cooperation) 

ECB within the SSM 

 

Recapitalisation by 

public funds 
 EU  

 Euro area 

 Euro area  

 National governments 

 Indirectly by the ESM 

 Directly by the ESM (‘DRI’) 

Drawing up of resolution 

plans, assessment of 

resolvability and 

resolution 

Euro area (+ Member States 

under close cooperation) 

SRB within the SRM (since 1 

January 2016) 

Winding up EU National administrative or 

judicial authorities 

Deposit guarantee EU National deposit guarantee 

schemes 

European Deposit Insurance 

Scheme (EDIS) (proposal) 

Last resort lending 

(‘ELA’) 

Euro area National central banks (NCBs) 

– members of the Eurosystem 
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Table 5 

‘Crisis prevention’ and ‘crisis management’ measures under the BRRD 

BRRD Article Relevant measure 

‘Crisis prevention’ measures   

Article 6(6) Exercise of powers to direct removal of deficiencies or impediments to 

recoverability in accordance 

Articles 17 or 18 Exercise of powers to address or remove impediments to resolvability 

Article 27 Application of an early intervention measure 

Article 29 Appointment of a temporary administrator 

Article 59 Exercise of write-down or conversion powers 

‘Crisis management’ measures   

 Resolution action 

Article 36 Appointment of a special manager 

Articles 51(2) and 

72(1) 

Appointment of a person responsible for drawing up and implementing 

a business reorganisation plan (under Article 52) 
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Section C:  

Current developments and the way forward 

 

1. The Commission’s current reform agenda: a general overview 

(1) The legal framework governing the BU and (mainly) the underlying single rulebook 

is currently under (partial) amendment. The Commission Communication of 11 

October 2017 “On completing the Banking Union”,
146

 which is broadly based on the 

conclusions of the Commission Reflection Paper “on the deepening of the economic 

and monetary union” of 31 May 2017
147

 (the ‘EMU reflection paper’) (as well as in 

previous documents submitted by the Council and by the Commission), laid down in 

this respect the following six priorities, which can be categorised in two groups: 

The first group contains ‘risk reduction’ measures, including: the (quick) adoption 

of the 2016 legislative ‘banking package’ (for details see below, under 2.1), the 

creation of sovereign bond-backed securities (under 2.2), the undertaking of actions 

to address non-performing loans (the ‘NPLs’), in accordance with the Council 

Action Plan “on Non-Performing Loans” of July 2017,
148

 and continuation of the 

attempt to ensure high quality supervision (under 2.3). 

The second group comprises two ‘risk sharing’ measures (the implementation of 

which has been considered that should follow the effective application of the risk 

reduction ones), and in particular the establishment of the EDIS (see below, under 3), 

and the creation of a ‘common backstop’ to the (Single Resolution) Board for the 

SRF.
149

  

(2) The priority character of the above-mentioned actions was further reinforced in the 

Commission Communication of 6 December 2017 “Further steps towards completing 

Europe’s Economic and Monetary Union: A roadmap”,
150

 which outlines the 

comprehensive package of six proposals to strengthen the EMU – including the BU and 

the Capital Markets Union
151

 (the ‘CMU’), which constitute the two pillars of the 

‘Financial Union’. In addition to the proposal for a Council Regulation on the establishment 

of the European Monetary Fund, which is discussed in more details below (under 3.2) since, 

inter alia, it is the basis for the creation of the ‘common backstop’, this package also includes 

the following: 

 

                                                 
146

 COM(2017) 592 final. 

147
 Available at: https://ec.europa.eu/commission/publications/reflection-paper-deepening-

economic-and-monetary-union_en. 

148
 Its conclusions are available at: https://www.consilium.europa.eu/en/press/press-releases/ 

2017/07/11/conclusions-non-performing-loans. The Commission’s proposals are laid down in 

pp. 17-18 of its Communication.  

149
 This aspect is discussed in more detail below in Chapter 6, Section A, under 4.5.2.  

150
 COM(2017) 821 final, 6.12.1017, pp. 11-12.   

151
 It is noted that, unlike in the BU case, the CMU project does not explicitly provide for the 

creation of a single, pan-European securities markets authority, even though the enhancement of 

efficiency in the supervision of capital markets is a key objective of the CMU project. On the 

CMU, see Dixon (2014), Ringe (2015), Véron and Wolff (2015) and the individual 

contributions in Busch, Avgouleas and Ferrarini (2018, editors). 

https://ec.europa.eu/commission/publications/reflection-paper-deepening-economic-and-monetary-union_en
https://ec.europa.eu/commission/publications/reflection-paper-deepening-economic-and-monetary-union_en
https://www.consilium.europa.eu/en/press/press-releases/%202017/07/11/conclusions-non-performing-loans
https://www.consilium.europa.eu/en/press/press-releases/%202017/07/11/conclusions-non-performing-loans
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firstly, two Communications, “on new budgetary instruments for a stable euro area within 

the Union framework”
152

 and on “a European Minister of Economy and Finance”;
153

  

secondly, a proposal for a Council Directive “laying down provisions for strengthening fiscal 

responsibility and the medium-term budgetary orientation in the Member States”
154

 in order 

to integrate the substance of the 2012 “Treaty on Stability, Coordination and Governance in 

the Economic and Monetary Union”
155

 (the ‘TSCG’) into the EU legal framework;
156

 and  

thirdly, for the period 2018-2020, two proposals for Regulations of the European Parliament 

and of the Council, the first amending the so-called “Common Provisions” Regulation 

(EU) 1303/2013
157

 “as regards support to structural reforms in Member States”
158

 (i.e. to 

mobilise EU funds in support of national reforms), and the second “amending Regulation 

(EU) 2017/825
159

 to increase the financial envelop of the Structural Reform Support 

Programme and adapt its general objective”.
160

 

 

2. Risk reduction measures 

2.1 Finalisation of the 2016 legislative ‘banking package’  

(1) On 23 November 2016, the Commission tabled, on the basis of its Communication 

of 24 November 2015 “Towards the completion of the Banking Union”,
161

 a legislative 

‘banking package’ concerning the amendment of several aspects of the SRMR, the 

BRRD, the CRR and the CRD IV with a view to reducing risks in the financial system 

and further strengthening the resilience of EU credit institutions.
162

 In particular: 

Firstly, the Proposal for a Directive of the European Parliament and of the Council 

“amending [the BRRD] as regards the ranking of unsecured debt instruments in 

insolvency hierarchy”,
163

 which provides for the amendment of Article 108 BRRD, 

was adopted on 12 December 2017 (Directive (EU) 2017/2399) and has already 

been published in the Official Journal.
164
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 COM(2017) 822 final, 6.12.2017.   

153
 COM(2017) 823 final, 6.12.2017. This proposal is discussed in Louis (2018), pp. 27-30.   

154
 COM(2017) 824 final, 6.12.2017.   

155
 This is available at: https://www.consilium.europa.eu/media/20399/st00tscg26_en12.pdf. 

156
 On this aspect, see details in Louis (2018), pp. 30-33.   

157
 OJ L 347, 20.12.2013, pp. 320-469.    

158
 COM(2017) 826 final, 6.12.2017.   

159
 OJ L 129, 19.5.2017, pp. 1-16.  

160
 COM(2017) 825 final, 6.12.2017.   

161
 COM(2015) 587 final. 

162
 The Commission’s proposals, currently under finalisation, are available at: https://europa.eu/ 

rapid/press-release_IP-16-3731_en.htm?locale=en.  

163 
COM(2016) 0853 final.  

164 
OJ L 345, 27.1.2.2017, pp. 96-101. See on this also below in Chapter 5, Section A, under 3 

(2).  

https://www.consilium.europa.eu/media/20399/st00tscg26_en12.pdf
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Secondly, a combined legislative proposal refers to the amendment of both the 

SRMR and the BRRD: a Proposal for a Regulation of the same institutions 

“amending the SRMR as regards loss-absorbing and recapitalisation capacity for 

credit institutions and investment firms”
165

 (the ‘Proposed SRMR II’) and a 

Proposal for a Directive of the same institutions amending the BRRD “on loss-

absorbing and recapitalisation capacity of credit institutions and investment firms 

(…)”
166

 (the ‘Proposed BRRD II’). The purpose is to review the minimum 

requirement for own funds and eligible liabilities (the ‘MREL’) and implement in 

the EU legal framework the total loss-absorbing capacity (the ‘TLAC’) standard of 

the FSB.
167

  

Finally, the amendments to the CRR under the ‘Proposed CRR II’ refer to several 

aspects, such as the leverage ratio, the net stable funding ratio, requirements for own 

funds and eligible liabilities, counterparty credit risk, market risk, exposures to 

central counterparties and to collective investment undertakings, large exposures, as 

well as reporting and disclosure requirements,
168

 while those to the CRD IV under 

the ‘Proposed CRD IV’ refer to exempted entities, financial holding companies and 

mixed financial holding companies, remuneration, supervisory measures and 

powers, as well as capital conservation measures.
169

  

The vast majority of the proposals on the amendment of the CRR and the CRD IV are broadly 

based on aspects of the above-mentioned Basel Committee’s “Basel III regulatory 

framework”,
170

 which were not included in these legislative acts at the time of their adoption 

(in 2013). It is noted, however, that the Basel Committee’s framework is under amendment 

again after the endorsement, on 7 December 2017, by its oversight body, the Group of Central 

Bank Governors and Heads of Supervision (the ‘GHOS’) of the Report entitled “Basel III: 

Finalising post-crisis reforms”
171

 (also referred to as the “Basel IV regulatory framework”, 

even though the Basel Committee tends to view it as a complement to “Basel III”). Accordingly, 

it is expected that in the near future the Commission will submit new proposals for further 

amendments to the CRR and the CRD IV. 

(2) According to the Statement of the Euro Summit meeting, of 29 June 2018, these 

proposals (as well as all the other pending proposals included in the legislative banking 

package) should be finalised by the end of 2018.
172

 The latest Euro Summit meeting, of 

14 December 2018, called for the final adoption of this package by spring 2019
173

 (a 

deadline that has been met on 16 April, just at the closing of this study). 
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COM(2016) 851/2 final.   

166 
COM(2016) 0852/2 final.   

167 
For a brief overview of the TLAC, see below in Chapter 4, Section C, under 4.   

168
 COM(2016) 850 final. 

169
 COM(2016) 854 final. 

170
 See above in Section B, under 1.2.2. 

171
 Available at: https://www.bis.org/bcbs/publ/d424.htm. The EBA already conducted and 

published an ad hoc cumulative impact assessment of this new regulatory reform package for 

the EU banking system (available at: https://www.eba.europa.eu/documents/10180/1720738/ 

Ad+Hoc+Cumulative+Impact+Assessment+of+the+Basel+reform+package.pdf). 
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 Euro Summit meeting (29 June 2018), Statement, point 1. The text of this Statement is 

available at: https://www.consilium.europa.eu/media/35999/29-euro-summit-statement-en.pdf. 

173
 Euro Summit meeting (14 December 2018), Statement, point 3. On this Statement’s text, 

see at: https://www.consilium.europa.eu/media/37563/20181214-euro-summit-statement.pdf. 
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https://www.consilium.europa.eu/media/37563/20181214-euro-summit-statement.pdf
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2.2 Creation of sovereign bond-backed securities  

(1) The creation of sovereign bond-backed securities (or sovereign-backed securities, 

the ‘SBSs’) is an aspect currently dealt with mainly by the ESRB.
174

 It aims at the 

reduction of systemic risk and the mitigation of financial fragmentation – and 

ultimately at the reduction of the ‘bank-sovereign loop’. The first above-mentioned 

goal would be achieved by allowing credit institutions, insurance companies and other 

investors to diversify their government bond portfolios at relatively low transaction 

costs, and the second by allowing all participating Member States to contribute to the 

symmetrical supply of low-risk euro assets.
175

  

The initiative to create SBSs can be viewed as a by-product of the need to overcome smoothly a 

major ‘regulatory failure’ linked to the provisions of the CRR, which stipulate, in relation to 

the calculation of capital requirements for credit risk (mainly under the Standardised Approach, 

still used by several least sophisticated credit institutions), that claims on Member State 

governments, if denominated in the local currency, have a zero percent (0%) risk weight.
176

 The 

experience from the ‘voluntary’ haircut on Greek government bonds under the Private Sector 

Involvement (the ‘PSI’), which resulted in Greek credit institutions suffering extremely severe 

losses from their participation therein to the extent that their capital basis was depleted, has 

shown that these provisions are not appropriate. They provide credit institutions with perverse 

incentives when including government bonds in their portfolios (especially in their banking 

books).
177

 Nevertheless, any (even adequate) increase of risk weights might lead to a distortion 

of capital markets, given the volumes of higher-risk government bonds involved.  

(2) On 24 May 2018 the Commission submitted a “Proposal for a Regulation of the 

European Parliament and the Council on sovereign bond-backed securities”.
178

 Its 

objective is to lay down a “general framework” for SBBSs in the EU.
179

 

 

2.3 Increasing the quality of supervision  

(1) With regard to this aspect, and notwithstanding its overall positive assessment of 

the work of the SSM with regard to the micro-prudential of credit institutions in the 

euro area,
180

 the Commission submitted on 20 September 2017 a Communication on 

“Reinforcing integrated supervision to strengthen Capital Markets Union and financial 

integration in a changing environment”.
181
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This was coupled by four Proposals for three Regulations and one Directive of the 

European Parliament and of the Council for the amendment of the Regulations 

governing the ESAs and the ESRB, of several legal acts constituting the sources of EU 

capital markets law and of Directive 2009/138/EC of 25 November 2009 “on the 

taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II)”
182

 

(the ‘Solvency II’ Directive).
183

  

(2) The objective of the proposed amendments to the founding Regulations of the 

ESAs
184

 is to ensure stronger and more integrated financial supervision across the EU 

by improving their mandates, governance and funding. In addition, there are proposals 

to enhance the micro-prudential supervision of investment firms, especially in view of 

the fact that, due to the existing potential for regulatory arbitrage, some large 

investment firms (in certain cases a part of complex banking groups) carry out 

investment banking services which are outside the reach of the existing 

regulatory/supervisory framework and raise concerns of financial stability.
185

 Of 

particular institutional importance (even though outside the reach of the present study) are also 

the proposals to develop the ESMA into a ‘Single Capital Markets Supervisor’, by extending 

its direct supervision to selected capital market sectors,
186

 beyond those of credit rating agencies 

and trade repositories.
187

 

 

3. Risk sharing measures: towards establishment of the EDIS 

(1) The progress on adopting the Regulation establishing the EDIS on the basis of the 

2015 Commission’s proposal
188

 has been slow, predominantly because the previous 

adoption of the above-mentioned risk reduction measures is considered as a conditio 

sine qua non. Nevertheless, the Commission identified in its EMU reflection paper 

the establishment of the EDIS (ideally by 2019, with a view to be in place and fully 

operational by 2025) as one of the key outstanding components for the completion of 

the BU.
189

 In this respect, in its above-mentioned Communication of 11 October 2017 

concerning the completion of all parts of the BU by 2018,
190

 the Commission submitted 

a compromise solution, proposing a more gradual introduction of the EDIS compared 

with the original proposal in only two phases. In particular:  

During the more limited ‘reinsurance stage’, the EDIS would only provide liquidity 

coverage to national DGSs, temporarily providing the means to ensure full payouts if a 

credit institution’s deposits were to become unavailable. National DGSs would need to 

pay back this support, ensuring that any losses would continue to be covered at national 

level. During the following ‘coinsurance stage’, the EDIS would also progressively 

cover losses; nevertheless, the migration to this phase should be conditional on progress 

achieved in reducing risks.  
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(2) In the above-mentioned Statement of the Euro Summit meeting of 29 June 2018 it 

was agreed, again, that work on a roadmap for launching political negotiations on the 

EDIS should start immediately after the adoption of the above-mentioned risk reduction 

measures.
191

 The latest Euro Summit meeting, of 14 December 2018, which (as already 

mentioned) called for the final adoption of the 2016 legislative banking package by 

spring 2019, did not make any explicit reference to the progress of negotiations on the 

EDIS.  

Nevertheless, according to the “Eurogroup report to Leaders on EMU deepening”, of 4 

December 2018,
192

 work has started on a roadmap for launching political negotiations 

on the EDIS in line with the mandate from the June 2018 Euro Summit. In addition, the 

establishment of a High-level working group was decided to work on the next steps and 

report to the Euro Summit of June 2019. Nevertheless, the establishment of the EDIS 

(and the DIF) is not envisaged before the end of 2019. 

 

4. The ‘uncompleted agenda’ and a necessary precondition for the smooth 

operation of the Banking Union 

4.1 The ECB as a lender of last resort in the euro area 

(1) In the author’s opinion, the completion of the BU presupposes, two further 

elements, which are not yet high (or even at all) on the agenda. The first is the 

provision of last resort lending directly by the ECB, under the “Emergency Liquidity 

Assistance Mechanism” (the ‘ELA’), which Lastra and Goodhart (2015), at p. 16, 

correctly consider to be the “missing fourth pillar of the banking union”. The role of 

the ECB in this respect (with regard to all credit institutions established in the euro 

area) is confined to the approval or rejection of relevant decisions taken by the NCBs – 

members of the Eurosystem in accordance with Article 14.4 of the ESCB/ECB 

Statute which reads as follows: “National central banks may perform functions other 

than those specified in this Statute unless the Governing Council finds, by a majority of 

two thirds of the votes cast, that these interfere with the objectives and tasks of the 

ESCB. Such functions shall be performed on the responsibility and liability of national 

central banks and shall not be regarded as being part of the functions of the ESCB.”
193

 

The procedural arrangements governing the provision of emergency liquidity assistance under 

the ELA were initially contained in an ECB Communication of October 2014,
194

 and since 

May 2017 in the Agreement on emergency liquidity assistance.
195

 These procedures relate to 

the actions necessitated by the ECB’s Governing Council and to the data to be provided to the 

ECB in order to make the assessment, pursuant to Article 14.4 of the ESCB/ECB Statute, 

whether the provision of emergency liquidity by an NCB to individual credit institutions 

interferes with the objectives and tasks of the Eurosystem.  

 

                                                 
191

 Euro Summit meeting (29 June 2018), Statement, point 1 (second sentence). 

192 
The text of this report’s Statement is available at: https://www.consilium.europa.eu/en/press/ 

press-releases/2018/12/04/eurogroup-report-to-leaders-on-emu-deepening/pdf. 

193
 This Article is analysed in Smits (1997), pp. 99-101. 

194 
 This Communication (European Central Bank (2014b)) is analysed in Gortsos (2015b), 

pp. 58-63.  

195
 Available at: https://www.ecb.europa.eu/mopo/ela/html/index.en.html; on this Agreement, 

see details in Gortsos (2018b), pp. 73-80. 

https://www.consilium.europa.eu/en/press/%20press-releases/2018/12/04/eurogroup-report-to-leaders-on-emu-deepening/pdf
https://www.consilium.europa.eu/en/press/%20press-releases/2018/12/04/eurogroup-report-to-leaders-on-emu-deepening/pdf
https://www.ecb.europa.eu/mopo/ela/html/index.en.html
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(2) Within this context, the author has proposed and continues to support the view that 

the ECB should act as a lender of last resort at least to the solvent but illiquid 

‘significant’ credit institutions which are directly supervised by it within the SSM.
196 

Officially, this consideration has also been raised, among several policy makers, by the 

President of the ECB, Mario Draghi, at the ECON meeting of 22 February 2018, where 

he stated the following: “The ELA policy should be changed and I personally have 

argued several times for a centralisation of ELA. This is a remnant from a past time, 

but to change it we ought to have the agreement of all the members of the governing 

council, namely all countries in fact. They have to decide that they would abandon this 

remnant of national sovereignty in monetary policy, because that is what it is.”
 

Despite the absence of a general and direct financial stability mandate both in the 

TFEU (Article 127 TFEU included) and in the ESCB/ECB Statute, which would 

constitute a solid legal basis for the assumption by the ECB of this function, the author 

also argues that the ECB could act as a lender of last resort to those credit institutions, 

since Article 18.1 (second indent), of the ESCB/ECB Statute (even broadly 

interpreted
197

) constitutes a solid legal basis as regards the instruments to be used.
198

  

 

4.2 Harmonisation of rules on the winding up of credit institutions 

(1) Another important missing element in the architecture is the harmonisation at EU 

level of the rules on the winding up of credit institutions. In particular, the regime for 

the winding up of insolvent credit institutions is governed by Directive 2001/24/EC of 

the European Parliament and of the Council of 4 April 2001 “on the reorganisation and 

winding up of credit institutions”
199

 (as in force after its amendment, inter alia, by 

Article 117 BRRD). This legal act, which also governs the reorganisation of credit 

institutions, does not provide for a minimum harmonisation of national reorganisation 

measures and winding up proceedings. It mainly introduced the principle of mutual 

recognition, whereby (as applied to winding up proceedings) the administrative or 

judicial authorities of the home Member State, which are responsible for winding up, 

are solely competent to decide on the opening of winding up proceedings concerning a 

credit institution, including its branches established in other Member States.
200

 

‘Winding up proceedings’ means collective proceedings opened and monitored by a Member 

State’s administrative or judicial authorities with the aim of realising assets under the 

supervision of those authorities, including where the proceedings are terminated by a 

composition or other, similar measure.
201

  

                                                 
196 

See Gortsos (2015b), pp. 63-68, with further reference to Brescia Morra (2014) – citing De 

Grauwe (2013) – and Lastra (2015), p. 378. On the ELA, see also Scouteris and Athanassiou 

(2016) and Hallerberg and Lastra (2017). 

197
 Nevertheless, the author wishes to highlight the extreme caution with which the ECB (just as 

central banks in general) accepts to perform tasks and powers based on an expansive reading of 

regulatory provisions. A case in point is the remark in Lastra (2012), at p. 9, that the recourse to 

Article 14.4 of the Statute as a legal basis for the ELA is a result of “a restrictive reading” of the 

ECB’s tasks by the ESCB. See also Lastra and Goodhart (2015), p. 16. 

198
 See on this also Smits (1997), p. 269 (under (I)). 

199
 OJ L 125, 5.5.2001, pp. 15-23.  

200 
The provisions of this Directive are analysed in Peters (2011) and Wessels (2017), who uses 

the abbreviation ‘CIWUD’ (Credit Institutions Winding Up Directive). 

201
 Directive 2001/24/EC, Article 2, ninth point.  
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On the other hand, ‘reorganisation measures’ means measures intended to preserve or restore 

the financial situation of a credit institution or an investment firm and which could affect third 

parties’ pre-existing rights, including measures involving the possibility of a suspension of 

payments, suspension of enforcement measures or reduction of claims, as well as application of 

the resolution tools and exercise of the resolution powers provided for in the BRRD.
202

 

(2) The debate on setting up the BU did not touch upon the prospect of amending this 

regime. Accordingly, credit institutions’ winding up proceedings remain national and 

are expected to remain so at least for the foreseeable future), also activating the 

repayment procedure of national deposit guarantee schemes (albeit upon an ECB 

decision for the withdrawal of an authorisation
203

). It is noted that, under the DGSD, in the 

vast majority of cases, the repayment procedure of DGSs is activated by a decision to withdraw 

a credit institution’s authorisation and wind it up, rendering its deposits ‘unavailable’ and 

activating the repayment procedure of national DGSs. 

(3) This aspect became nevertheless topical in June 2017, when the Board decided not 

to take resolution action in respect of two Italian credit institutions, namely Banca 

Popolare di Vicenza S.p.A. and Veneto Banca S.p.A. For both the Board assessed that, 

while the conditions for resolution action of Article 18(1), first sub-paragraph, points 

(a)-(b) SRMR were met, the condition of point (c) of that sub-paragraph was not 

satisfied.
204

  

 

4.3 The link between a more robust EMU and a well-functioning and financial 

stability-enhancing Banking Union  

(1) The establishment of the BU was mainly driven by the need to correct ‘supervisory 

failures’ in the banking system of the euro area Member States, with a view to 

enhancing its stability, eliminating thus ‘market failures’ in the form of negative 

externalities. Sound macro-economic policies (both monetary and fiscal), nevertheless, 

are of primary importance as well for securing financial stability. The ongoing fiscal 

crisis in the euro area has demonstrated in a manifest way how poor fiscal policies, a 

source of ‘macroeconomic failure’, may lead to the destabilisation of the financial 

system. In fact, fiscal crises tend to spread and become financial crises through the 

activation of several channels of transmission.  

A study of the Committee on the Global Financial System (the ‘CGFS’
205

) identifies four such 

channels: the impact of negative sovereign ratings on (individual) bank ratings, losses incurred 

by banks from their sovereign debt holdings, the ‘collateral/liquidity channel’, and losses from 

state guarantees granted to banks (explicit and implicit).
206

 Added to these channels is the 

negative impact on the performance of bank loans (in the event of an economic recession).  

 

 

 

                                                 
202

 Ibid., Article 2, seventh point, as amended by Article 117, point (2) BRRD.  

203 
SSMR, Article 4(1), point (a), with reference to Article 14.  

204 
For further discussion on this issue, see below in Chapter 5, Section C, under 4.3.  

205
 On the CGFS, which was set up in 1971 by the G10 Central Bank Governors as the ‘Euro-

Currency Standing Committee’ and was the first international financial forum established, see 

Gortsos (2019b), pp. 104-107.  

206
 See Committee on the Global Financial System (2011). For more details, see also Basel 

Committee on Banking Supervision (2011) and Shambaugh (2012) pp. 157-162 and 187-190.  
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(2) The improvement (even at an optimal point) of the functioning of the BU on the 

basis of the legislative and other proposals discussed above is per se not sufficient for 

achieving the objective of financial stability; macroeconomic stability is a conditio sine 

qua non as well. According to Section III of the Basel Committee’s “Core Principles for 

Effective Banking Supervision” of September 2012, the existence of sound and sustainable 

macroeconomic policies is one of the preconditions for such supervision.
207  

It is thus expected that the adoption of the Commission’s above-mentioned proposals of 

6 December 2017
208

 on the deepening of the EMU will pave the way for the necessary 

institutional arrangements which are necessary in order to enhance efficiency in the 

conduct of macro-economic (and mainly fiscal) policies in the euro area and are of 

primary importance for a sustainably smooth operation of the banking (and in general 

financial) system of participating Member States and the euro area as a whole. The link 

between a more robust EMU (under the current circumstances by establishing, in 

particular, a Fiscal Union
209

) and a well-functioning and, by implication, financial 

stability-enhancing BU is indispensable.  

 

                                                 
207

 This Report was issued in 1997, revised in October 2006 and then again in September 2012; 

it is available at: https://www.financialstabilityboard.org/2012/09/cos_061030a. 

208
 See above, under 1 (2). 

209
 On this aspect and, in particular, the economic rationale and the design challenges of such a 

Union see indicatively Thirion (2017) (containing, inter alia, a comprehensive literature 

review). 
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Table 6 

Key Reports and Commission Communications relating to the Banking Union 

Date Report / Communication 

26 June 2012 ‘Van Rompuy’ Report “Towards a Genuine Economic and 

Monetary Union” 

5 December 2012 ‘Four Presidents’ Report “Towards a Genuine Economic and 

Monetary Union”  

22 June 2015 ‘Five Presidents’ Report “Completing Europe’s Economic and 

Monetary Union” 

21 October 2015 Commission Communication “On steps towards Completing 

Economic and Monetary Union” 

24 November 2015 Commission Communication “Towards the completion of the 

Banking Union” (the basis of the 2016 legislative ‘banking 

package’)  

31 May 2017 Commission Reflection Paper “on the deepening of the economic 

and monetary union” of 31 May 2017 (the ‘EMU reflection paper’) 

20 September 2017 Commission Communication “Reinforcing integrated supervision 

to strengthen Capital Markets Union and financial integration in a 

changing environment” 

11 October 2017 Commission Communication “On completing the Banking Union” 

6 December 2017 Commission Communication “Further steps towards completing 

Europe’s Economic and Monetary Union: A roadmap” 
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Chapter 2 

The SRM Regulation and the SRF Agreement: General 

provisions  

 

 

Section A:  

General provisions of the SRMR 

 

1. Objective and field of application – participating Member States 

1.1 Objective 

(1) The objective of the SRMR is laid down in its Article 1.
210

 It consists in the 

establishment of uniform rules and a uniform procedure for the resolution of the 

categories of entities referred to in Article and established in the participating Member 

States (see below, under 1.2). These uniform rules and this uniform procedure must be 

applied by the (Single Resolution) Board, which was established by the SRMR,
211

 

together with the Council, the Commission and the national resolution authorities (the 

‘NRAs’) within the framework of the SRM.
212

  

‘National resolution authority’ (NRA) means an authority designated by a participating 

Member State in accordance with Article 3(1)-(3) BRRD, which provides that the resolution 

authority must be a public administrative authority or an authority entrusted with public 

administrative powers. It may be an NCB, a competent ministry, another public administrative 

authority or authority entrusted with public administrative powers, or (exceptionally) the 

competent authority for supervision for the purposes of the CRR and the CRD IV.
213

 For a list 

of NRAs in all Member States, see Table 8 below.  

(2) The rationale underlying the decision to establish these uniform rules and that 

uniform procedure for financial resolution is set out mainly in four recitals of the 

Regulation: 

Firstly, divergences between national resolution rules in different Member States 

and corresponding administrative practices and the lack of a unified decision-

making process for resolution in the BU do not ensure predictability as to the 

possible outcome of a credit institution’s failure and, subsequently, contribute to 

lack of confidence in the banking system and market instability.
214

 

                                                 
210

 On the SRMR, see indicatively Eckhardt (2013), Gandrud and Hallenberg (2013), Gros 

(2013), European Central Bank (2014a), Louis (2014), Ignatowski and Korte (2014), 

Gordon and Ringe (2014) and (2015), Alexander (2015), pp. 175-186, Carmassi (2015), 

Hadjiemmanuil (2015a), pp. 16-18, Wiggins, Wedow and Metrick (2015), Zavvos and 

Kaltsouni (2015), pp. 2-35, Dermine (2016), Stephanou (2016) and Benzing (2018). 

211 
SRMR, Article 42(1), first sentence; on the Board, see details in Chapter 3 below. 

212 
Ibid., recital (120), first sentence; on the role of the Council and the Commission in the 

process, see (mainly) below in Chapter 5, Section C. 

213 
Ibid., Article 3(1), point (3).  

214 
Ibid., recital (2).  
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Secondly, the BRRD does not completely avoid the taking of separate and 

potentially inconsistent decisions by Member States regarding the resolution of 

cross-border groups which may affect the overall resolution cost, despite the fact 

that it confers regulatory and mediation tasks on the EBA. In addition, by providing 

for national financing arrangements it does neither sufficiently reduce credit 

institutions’ dependence on the support from national budgets nor completely 

prevent different approaches by Member States to the use of the financing 

arrangements.
215

 

Thirdly, the establishment of a centralised power of resolution entrusted to Board is 

an integral part of the process of harmonisation in the field of resolution operated by 

the BRRD and by the set of uniform provisions on resolution laid down in the 

SRMR. The uniform application of the resolution regime in the participating 

Member States will be enhanced as a result of it being entrusted to a central 

authority such as the SRM. Furthermore, the SRM is interwoven with the process of 

harmonisation in the field of micro-prudential supervision, brought about by the 

establishment of EBA, the single rulebook on micro-prudential regulation and 

supervision and, in the participating Member States, the establishment of the SSM. 

Micro-prudential supervision and resolution are two complementary aspects of the 

establishment of the internal market for financial services whose application at the 

same level is regarded as mutually dependent.
216

 

Finally, ensuring effective and uniform resolution rules and equal conditions of 

resolution financing across Member States is in the best interests not only of the 

Member States in which credit institutions operate but also of all Member States in 

general as a means of ensuring a level competitive playing field and improving the 

functioning of the internal market. Banking systems in the internal market are highly 

interconnected, bank groups are international and credit institutions have a large 

percentage of foreign assets. In the absence of the SRM, banking crises in Member 

States participating in the SSM would have a stronger negative systemic impact also 

in non-participating Member States. The establishment of the SRM will, 

consequently, ensure a neutral approach in dealing with failing credit institutions, 

increase the stability of the participating Member States’ credit institutions, prevent 

the spill-over of crises into non-participating Member States and thus facilitate the 

functioning of the internal market as a whole.
217

 

(3) The SRMR was adopted with respect to the principles of subsidiarity and 

proportionality pursuant to Article 5(3)-(4) TEU.
218

 It also respects the fundamental 

rights and observes the rights, freedoms and principles recognised in particular by the 

Charter of Fundamental Rights of the EU
219

 (the ‘Charter’), and, in particular, the 

right to property, the protection of personal data, the freedom to conduct a business, the 

right to an effective remedy and to a fair trial and the right of defence, and should be 

implemented in accordance with those rights and principles.
220

  

                                                 
215 

Ibid., recital (10), second sub-paragraph.  

216 
Ibid., recital (11).  

217 
Ibid., recital (12), third - sixth sentences.  

218 
Ibid., recital (122). On Article 5(3)-(4) TEU, see by mere indication Craig and de Búrca 

(2011), pp. 96-97, Lienbacher (2012a), pp. 110-129, Fabbrini (2018) and Tridimas (2018a).    

219 
OJ C 326, 26.10.2012, pp. 391-407.  

220 
SRMR, recital (121).     
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1.2 Field of application – participating Member States 

1.2.1 Field of application 

The SRMR applies to the following three types of entities (referred to hereinafter as the 

‘designated entities’), provided that they established in participating Member States 

(see just below, under (2)):
221

 

firstly, credit institutions;  

secondly, parent undertakings (including financial holding companies and mixed 

financial holding companies) if they are subject to consolidated supervision carried 

out by the ECB in accordance with Article 4(1), point (g) SSMR;
222

 and  

thirdly, investment firms and financial institutions if covered by the consolidated 

supervision of the parent undertaking carried out by the ECB in accordance with 

Article 4(1), point (g) SSMR as well.  

On the definition of all these categories of firms, see Box 1 just below. 

 

BOX 1 

Definitions of entities 

The categories of entities mentioned above are defined in the SRMR in a fragmented way. 

This reflects the hastiness with which the Regulation was adopted, boldly manifested in the 

following provision of Article 3(2): “In the absence of a relevant definition in paragraph 1 of 

this Article, applicable are the definitions referred to in Article 2 of the BRRD. In the absence 

of a relevant definition in paragraph 1 of this Article or in Article 2 of the BRRD, applicable 

are the definitions referred to in Article 3 of the CRD IV.” Apart from this statement, into 

account must also be taken the fact that the BRRD and the CRD IV define the above-

mentioned types of entities with reference to the CRR, Directive 2002/87/EC of the European 

Parliament and of the Council of 11 February 2003 “on the supplementary supervision of 

credit institutions, insurance undertakings and investment firms in a financial conglomerate 

(...)”,
223

 as in force
224

 (the ‘FICOD’), and Directive 2014/65/EU of the same institutions of 15 

May 2014 “on markets in financial instruments (...)”
225

 (the ‘MiFID II’). On that basis, the 

following definitions apply:  

                                                 
221 

Ibid., Article 2 and recital (22). 

222 
According to that Article, as regards the micro-prudential supervision of banking groups on a 

consolidated basis, the seventh specific task of the ECB consists in the supervision on a 

consolidated basis over credit institutions’ parent companies incorporated in a participating 

Member State (including over financial holding companies and mixed financial holding 

companies), and the participation in the supervision on a consolidated basis, including in 

colleges of supervisors without prejudice to the participation of national competent authorities 

of participating Member States in these colleges as observers, in relation to parent companies 

not established in one of the participating Member State (CRR, Articles 111-118). 

223
 OJ L 35, 11.2.2003, pp. 1-27. 

224
 This legal act, as amended mainly by Directive 2011/89/EU of 16 November 2011 “as 

regards the supplementary supervision of financial entities in a financial conglomerate” (OJ L 

326, 8.12.2011, pp. 113-141), is analysed in Gortsos (2017e). An (unofficial and, in the author’s 

opinion, incomplete) consolidated version thereof is available at: https://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=CELEX:02002L0087-20130717. 

225
 OJ L 173, 12.6.2014, pp. 349-496. This legal act repealed, since 3 Januaty 2018, Directive 

2004/39/EC of the same institutions of 21 April 2004 “on markets in financial instruments (...)” 

(‘MiFID I’, OJ L 145, 30.4.2004, pp. 1-44). Related is also Regulation (EU) No 600/2014 “on 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02002L0087-20130717
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02002L0087-20130717
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(1) ‘Credit institution’ means an undertaking the business of which is to take deposits or 

other repayable funds from the public and to grant credits for its own account.
226

 

(2) ‘Parent undertaking’ means
227

 (in principle) a parent undertaking within the meaning of 

Articles 1-2 of the Seventh Council Directive 83/349/EEC of 13 June 1983 “on consolidated 

accounts”.
228

 

(3) ‘Financial holding company’ means a financial institution the subsidiaries of which are 

exclusively or mainly credit institutions, investment firms or financial institutions, at least one 

of such subsidiaries being a credit institution or an investment firm, and which is not a mixed 

financial holding company.
229

 

(4) ‘Mixed financial holding company’ means a parent undertaking, other than a regulated 

entity, which, together with its subsidiaries (at least one of which is a regulated entity with its 

registered office in the EU) and other entities, constitutes a financial conglomerate.
230

 

(5) ‘Investment firm’ means (in principle) any legal person whose regular occupation or 

business is the provision of one or more ‘investment services’ to third parties, and/or the 

performance of one or more ‘investment activities’ on a professional basis.
231

 In turn, 

‘investment services and activities’ means the services and activities listed in Section A 

relating to instruments listed in Section C of Annex I to MiFID II.
232

 

(6) ‘Financial institution’ means
233

 an undertaking, other than a credit institution or an 

investment firm, the principal activity of which is to acquire holdings or to pursue any of the 

activities listed in points (2)-(12) and (15) of Annex I to the CRD IV. Included are financial 

holding companies, mixed financial holding companies, payment institutions (within the 

meaning of Directive 2007/64/EC of the European Parliament and of the Council of 

13 November 2007 “on payment services in the internal market (...)”),
234 

and asset 

management companies; excluded are insurance holding companies and mixed-activity 

insurance holding companies as defined in Directive 2009/138/EC of the European 

Parliament and of the Council of 25 November 2009 “on the taking-up and pursuit of the 

business of Insurance and Reinsurance (Solvency II)”.
235

 

(7) ‘Institution’ means a credit institution or an investment firm covered by consolidated 

supervision in accordance with Article 2, point (c).
236

 

 

                                                                                                                                            
markets in financial instruments and amending Regulation (EU) No 648/2012” (the ‘MiFIR’, 

OJ L 173, 12.6.2014, pp. 349-496). For an overview of the MiFID II, see by mere indication 

Moloney (2014), pp. 320-538, Sethe (2014), Vandenbroucke (2014), Möllers (2015), the 

individual contributions in Busch and Ferrarini (2017), various Chapters in Veil (2017, editor) 

and Gortsos (2018d).    
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SRMR, Article 3(1), point (20), with reference to Article 4(1), point (15) CRR.   
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OJ L 193, 18.7.1983, pp. 1-17.    
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SRMR, Article 3(1), point (16), with reference to Article 4(1), point (20) CRR.   
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 Ibid., Article 3(1), point (17), with final reference to FICOD, Article 2, point (15).  

231 
MiFID II, Article 4(1), point (1). 
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Ibid., Article 4(1), point (2). 
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SRMR, Article 3(1), point (15), with reference to Article 4(1), point (26) CRR.   
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OJ L 319, 5.12.2007, pp. 1-36. 
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 OJ L 335, 17.12.2009, pp. 1-155. 
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1.2.2 Participating Member States  

(1) For the purposes of the SRMR, as ‘participating Member States’ are considered 

(in consistency with the definition in the SSMR) both the Member States whose 

currency is the euro and the Member States with a derogation
237

 which have established 

a close cooperation in accordance with Article 7 SSMR.
238

 If a close cooperation 

between a Member State and the ECB is suspended or terminated in accordance with 

Article 7 SSMR,
239

 entities established therein cease to be covered by the SRMR from 

the date of application of the suspending or terminating decision.
240

 Nevertheless, the 

SRMR continues to apply to resolution proceedings which were ongoing on the date of 

application of such a decision.
241

  

(2) Article 4(3) SRMR lays down the modalities, criteria and the procedure for the 

Board to agree with the Member State concerned by termination of close cooperation 

on the recoupment of contributions transferred by that Member State. 

In particular, if the close cooperation is terminated, the Board must decide within three months 

after the date of adoption of the decision to terminate the close cooperation, in agreement with 

that Member State, on the modalities for the recoupment of contributions that the Member State 

concerned has transferred to the SRF and any conditions applicable. Recoupments must include 

the part of the compartment corresponding to the Member State concerned not subject to 

mutualisation. If during the initial period, as laid down in the SRF Agreement, recoupments of 

the non-mutualised part are not sufficient to permit the funding of the establishment by the 

Member State concerned of its national financial arrangement in accordance with the BRRD, 

recoupments must also include the totality or a part of the part of the compartment 

corresponding to that Member State subject to mutualisation in accordance with the SRF 

Agreement or otherwise, after the initial period, the totality or a part of the contributions 

transferred by the Member State concerned during the close cooperation, in an amount sufficient 

to permit the funding of that national financial arrangement. When assessing the amount of 

financial means to be recouped from the mutualised part or otherwise, after the transitional 

period, from the SRF the following additional criteria must be taken into account: the manner in 

which termination of close cooperation with the ECB has taken place, whether voluntarily, in 

accordance with Article 7(6) SSMR, or not; the existence of ongoing resolution actions on the 

date of termination; and the economic cycle of the Member State concerned by the termination.  

                                                 
237

 TFEU, Articles 139-144, and Statute, Articles 42-47. See on this Potacs (2012).  

238 
SRMR, Article 4(1), with reference to Article 2, point (1) SSMR, and recitals (15)-(17). The 

second group also includes the Member States which opted out of the EMU, i.e. the United 

Kingdom and Denmark, in accordance with the (different) conditions laid down in Protocols 

(No 15) and (No 16) attached to the Treaties (Consolidated version, OJ C 202, 7.6.2016, pp. 

284-286 and 287, respectively). The position of those two Member States is not equal. Protocol 

(No 15) “on certain provisions relating to the United Kingdom” established that Member State’s 

right to opt-out from participation in the third stage of EMU, and defined, in case of exercising 

this right, its ‘special regime’ among Member States with a derogation. On the other hand, 

Protocol (No 16) “on certain provisions relating to Denmark” established Denmark’s right to 
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Protocols see Smits (1997), pp. 137-139. In the SSM Framework Regulation this group is 

defined as ‘participating Member States in close cooperation’ (Article 2, point (15)) and are also 

referred to as ‘non-euro area participating Member States’. 
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On the close cooperation procedure, including its suspension and/or termination, see Gortsos 

(2015a), pp. 183-193. 

240 
SRMR, Article 4(2). 

241 
Ibid., Article 4(4).  
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Recoupments must be distributed during a limited period commensurate to the duration of the 

close cooperation. The relevant Member State’s share of the financial means from the SRF used 

for resolution actions during the period of close cooperation must be deducted from those 

recoupments.
242

 

 

2. Relationship with the BRRD – applicable EU and national law 

2.1 Relationship with the BRRD 

(1) Under EU financial law, it is the BRRD that lays down the substantive rules 

pertaining to resolution planning with regard to, early intervention in and resolution 

action taken in relation to credit institutions of designated entities and groups. The 

SRMR is consistent with the BRRD and adapts its rules and principles to the 

specificities of the SRM and ensures that appropriate funding is available to the 

latter.
243

 In addition, the SRMR is based on the BRRD and makes such a continuous 

reference to its provisions (as the reader of this study will realise) that the analysis of 

the latter is indispensable for the understanding of the former. 

It is noted in this context that there several aspects covered by the BRRD are not, for various 

reasons, dealt with in the SRMR. These include mainly the following:  

(1) recovery planning (Articles 5-9 BRRD)
244

 and intra-group financial support (Articles 

19-26);
245

  

(2) government financial stabilisation tools (Articles 56-58);
246

  

(3) resolution powers (Articles 63-72);
247

  

(4) cross-border group resolution (Articles 87-92);
248

 and  

(5) the ranking of deposits in insolvency hierarchy (Article 108).
249

 

(2) On the relation between the two legal acts, Article 5(1) SRMR provides that if, in 

accordance with the SRMR, the Board performs tasks and exercises powers which, 

under the BRRD, are to be performed or exercised by NRAs, for the application of both 

the SRMR and the BRRD, the Board is considered to be the ‘relevant national 

resolution authority’ or, in the case of a cross-border group resolution, the ‘relevant 

group-level resolution authority’. ‘Relevant national resolution authority’ (the ‘relevant 

NRA’) means a participating Member State’s NRA in which an entity or a group’s entity is 

established. On the other hand, ‘group-level resolution authority’ (the ‘GLRA’) means the 

resolution authority in the participating Member State where the institution or parent 

undertaking subject to consolidated supervision (at the highest level of consolidation within 

participating Member States in accordance with Article 111 CRD IV) is established.
250 

 

                                                 
242 

On this aspect, see also recital (112) 

243 
Ibid., recital (18), first and second sentences. 

244 
See details below, in Chapter 4, Section A, under 1.1. 

245 
On this arrangement, see Haentjens (2017a), pp. 210-213. 

246 
See details below, in Chapter 5, Section C, under 1.2.1.2.2. 

247 
On this aspect, see Haentjens (2017a), pp. 256-272.  

248 
On this aspect, see Haentjens (2017a), pp. 285-296.  

249 
See details below, in Chapter 5, Section A, under 3.2. 

250 
SRMR, Article 3(1), points (4) and (27), respectively. 
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2.2 Applicable EU and national law   

The Board, the Council and the Commission, as well as the NRAs are fully embedded 

into the system of EU financial law adopted by the EU institutions and developed or 

adopted by the EBA. In particular:  

(1) Decisions taken by the Board, the Council and the Commission, as well as (where 

relevant) the NRAs, are subject to and must be in compliance with the relevant EU 

financial law and in particular any legislative and non-legislative acts, including 

delegated and implementing acts in accordance with Articles 290-291 TFEU.
251

  

(2) Applicable to the Board, the Council and the Commission are the following rules: 

Firstly, when exercising the powers conferred on them by the SRMR, they are 

subject to the binding regulatory and implementing technical standards developed 

by the EBA and adopted by the Commission by virtue of Articles 10-15 EBA 

Regulation.
252

  

Secondly, they must make every effort to comply with any EBA’s Guidelines and 

Recommendations relating to tasks to be performed by them. If they do not or do 

not intend to comply with such Guidelines or Recommendations, the EBA must be 

informed thereof in accordance with Article 16(3) EBA Regulation,
253

 which 

introduces the ‘comply or explain principle’ and reads as follows: “Within 2 

months of the issuance of a guideline or recommendation, each competent authority 

must confirm whether it complies or intends to comply with that guideline or 

recommendation. In the event that a competent authority does not comply or does 

not intend to comply, it must inform the Authority, stating its reasons.”
254

 

Thirdly, they must cooperate with the EBA in the application of Article 25 EBA 

Regulation on recovery and resolution procedures and Article 30 on peer reviews 

of competent authorities, and respond to requests of collection of information 

addressed to them by the EBA in accordance with Article 35.
255

 According to the last 

sentence of recital (32) of the EBA Regulation, in cases where the relevant EU legislation 

confers discretion on competent authorities, decisions taken by the EBA cannot replace the 

exercise in compliance with EU law of that discretion. Recital (18) SRMR considers that 

the same principle should extend to the SRMR, while fully respecting the principles 

enshrined in primary EU law.
256

 It also states that in light of all key elements relating to its 

role within the context of the SRMR, the EBA should be able to perform its tasks effectively 

and to secure the equality of treatment between the Board, the Council, the Commission and 

the NRAs when performing similar tasks.
257

  

 

                                                 
251 

Ibid., Article 5(2), first sub-paragraph.  

252 
Ibid., Article 5(2), second sub-paragraph, first sentence and recital (18), third sentence.  

253 
Ibid., Article 5(2), second sub-paragraph, second and third sentences. On the EBA’s 

Guidelines and Recommendation see Wymeersch (2012), pp. 276-277.  

254
 On the ‘comply or explain’ principle, see Bianchi, Ciavarella, Novembre and Signoretti 

(2010), Andersson (2011), pp. 91-105, and Keay (2012). 

255 
SRMR, Article 5(2), second sub-paragraph, fourth sentence and recital (18), fourth sentence. 

On Articles 25 and 30 of the EBA Regulation, see Wymeersch (2012), pp. 286 and 280-281.  

256 
Ibid., recital (18), sixth sentence.  

257 
Ibid., recital (18), seventh sentence.  
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(3) Finally, the Board is also subject to any EBA decisions in accordance with Article 

19 EBA Regulation on the settlement of disagreements between competent authorities 

in cross-border situations (usually referred to as ‘binding mediation’
258

) where the 

BRRD provides for such decisions.
259

 

 

2.3 The amendments to the EBA Regulation by Article 95 SRM Regulation  

In 2013, major amendments were introduced to the EBA Regulation by Regulation 

(EU) No 1022/2013 of the European Parliament and of the Council of 22 October 

2013. The EBA Regulation was also amended by Article 95 SRMR to the following 

effect:  

Firstly, with regard to the BRRD and the SRMR, the term ‘competent authorities’ 

includes anymore (also) the NRAs, the Board, as well as the Council and the 

Commission when taking actions under Article 18 SRMR (on the resolution 

procedure), except where they exercise discretionary powers or make policy 

choices.
260

  

In addition, the EBA may organise and conduct peer reviews of the exchange of 

information and the joint activities of the Board and the NRAs of Member States 

non-participating in the SRM in relation to the resolution of cross-border groups in 

order to strengthen effectiveness and consistency in outcomes, developing methods 

to allow for objective assessment and comparison.
261

  

Finally, for the purpose of acting within the scope of the BBRD, the Chair of the 

Board is an observer to the EBA’s Board of Supervisors.
262

 

 

3. General principles governing the operation of the SRM 

Article 6 lays down six general principles governing the operation of the SRM:
263

  

(1) In accordance with the principle of non-discrimination, no action, proposal or 

policy of the Board, the Council, the Commission or an NRA may discriminate against 

entities, depositors, investors or other creditors established in the EU on grounds of 

nationality or place of business.  

‘Depositor’ means the holder or (for joint accounts) each of the holders of a deposit.
264

  

                                                 
258 

See on this also Wymeersch (2012), pp. 266-271.  

259 
SRMR, Article 5(2), second sub-paragraph, fifth sentence. 

260 
EBA Regulation, Article 4, new point (2)(iv). Recital (118) SRMR states on this the 

following: “In order to ensure that the Board is assimilated in the ESFS, [the EBA] Regulation 

should be amended in order to include the Board in the concept of competent authorities 

established by that Regulation. Such assimilation of the Board and competent authorities 

pursuant to [the EBA] Regulation is consistent with the functions attributed to EBA pursuant to 

Article 25 [thereof] to contribute to and participate actively in the development and 

coordination of recovery and resolution plans and to aim to facilitate the resolution of failing 

entities and in particular cross-border groups.” 

261 
Ibid., Article 25, new paragraph 1a.  

262 
Ibid., Article 40(6), new fourth sub-paragraph.  

263 
SRMR, Article 6(1)-(7).   

264 
Ibid., Article 3(1), point (53), with reference to Article 2(1), point (6) DGSD.  
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‘Investor’ means any person who has entrusted money or instruments to an investment firm in 

connection with investment business,
265

 with reference to Article 1, point (4) of Directive 

97/9/EC of the European Parliament and of the Council of 3 March 1997 “on investor-

compensation schemes” (the ‘ICSD’).
266

 

(2) The second principle provides that any action, proposal or policy of the Board, the 

Council, the Commission or an NRA must be undertaken with full regard and duty of 

care for the unity and integrity of the internal market.
267

 

(3) In accordance to the principle of due consideration to the resolution objectives and 

other specific factors, when making decisions or taking action which may have an 

impact in more than one Member State (in particular when taking decisions concerning 

groups established in two or more Member States), due consideration must be given 

both to the resolution objectives referred to in Article 14
268

 and the following factors:  

firstly, the interests of the Member States where a group operates, and in particular 

the impact of any decision or action or inaction on the financial stability, fiscal 

resources, the economy, the financing arrangements, the DGS or the investor 

compensation scheme of any of those Member States, and on the SRF;  

secondly, the objective of balancing the interests of the Member States involved and 

of avoiding unfairly prejudicing or protecting a Member State’s interests; and  

thirdly, the need to minimise a negative impact for any part of a group of which a 

designated entity subject to resolution is a member.  

The Board, the Council and the Commission must balance these factors with the 

resolution objectives as appropriate to the nature and circumstances of each case, and 

comply with the decisions made by the Commission pursuant to Articles 107 TFEU 

and 19 SRMR on State aid and SRF aid.
269

 

(4) According to the fourth principle, when making decisions or taking actions, in 

particular regarding entities or groups established both in a participating and in a non-

participating Member State, into consideration must be taken possible negative 

(adverse) effects on non-participating Member States, including on entities established 

therein, such as threats to financial stability.
270

 

(5) Under the ‘principle of fiscal neutrality’, decisions or actions of the Board, the 

Council or the Commission may neither require Member States to provide 

‘extraordinary public financial support’ nor impinge on the budgetary sovereignty and 

fiscal responsibilities of the Member States. ‘Extraordinary public financial support’ 

means State aid within the meaning of Article 107(1) TFEU or any other public financial 

support at supra-national level, which, if provided at national level, would constitute State aid, 

and which is provided in order to preserve or restore the viability, liquidity or solvency of a 

designated entity or of a group of which such an entity forms part.
271 

                                                 
265 

Ibid., Article 3(1), point (54).  

266 
OJ L 84, 26.3.1997, pp. 22-31. On this legal act, see Moloney (2014a), pp. 835-846. 

267 
See in this respect also recital (40) SRMR.    

268
 On Article 14 SRMR, see below in Chapter 5, Section A, under 1. 

269
 On Article 19 SRMR, see below in Chapter 5, Section E. On Article 107 TFEU see (out of 

a vast existing literature) Craig and de Búrca (2011), pp. 1133-1145, Bär-Bouyssière (2012), 

pp. 1255-1326, and in more detail Bellamy & Child (2013).  

270 
See in this respect also recital (55) SRMR.    

271 
Ibid., Article 3(1), point (29). 

http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:1997:084:TOC
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(6) Finally, the principle of NRAs’ specification right provides that when the Board 

takes a Decision addressed to them, these have the right to specify further the measures 

taken in compliance therewith. 

 

4. Division of tasks within the SRM 

4.1 The (Single Resolution) Board 

The Board, established by the SRMR and operational since 1 January 2015,
272

 is 

responsible for the effective and consistent functioning of the SRM,
273

 like the ECB for 

the SSM.
274

 Subject to the provisions on the cooperation within the SRM,
275

 it is also 

responsible for drawing up the resolution plans and adopting all resolution decisions 

relating to the following categories of entities and groups:
276

  

firstly, the designated entities that are not part of a group (thus, institutions 

established in participating Member States); ‘group’ means a parent undertaking and its 

subsidiaries that are designated entities;
277

  

secondly, groups which either are considered to be significant in accordance with 

Article 6(4) SSMR,
278

 or in relation to which the ECB has decided, in accordance 

with Article 6(5), point (b) SSMR, to exercise directly all of the relevant powers;
279

 

thirdly, other ‘cross-border groups’; ‘cross-border group’ means a group that has 

designated entities established in more than one participating Member State.
280 

Hereinafter, these entities and groups are referred to as the ‘entities and groups referred to in 

Article 7(2)’.  

 

4.2 The national resolution authorities (NRAs) 

(1) NRAs have been assigned significant tasks and powers within the SRM. In 

particular, without prejudice to the responsibilities of the Board for the tasks conferred 

on it by the SRMR,
281

 they must perform, and are responsible for, the following tasks 

with regard to entities and groups other than those referred to in Article 7(2), i.e. those 

which are not significant and cross-border:
282
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Ibid., Article 98(1); on the Board, see details in Chapter 3 below. 
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Ibid., Article 7(1). 

274 
Ibid., Article 6(1), second sentence. 
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 Ibid., Article 31(1); see further below, under 5.3. 
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Ibid., Article 7(2) and recital (28), first sentence. NRAs must assist the Board in resolution 

planning and the preparion of resolution decisions (ibid., recital (28), second sentence). 
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Ibid., Article 3(1), point (23). 

278 
On the classification of supervised entities as significant, see Gortsos (2015a), pp. 104-119. 
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On this see Gortsos (2015a), pp. 179-180. 
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SRMR, Article 3(1), point (24). 
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See in particular just below, under 4.3.  

282
 SRMR, recital (28), third sentence. According to consideration made in the fourth sentence 

of that recital, under certain circumstances, the NRAs should perform their tasks on the basis of 

and in accordance with the SRMR, while exercising the powers conferred on them by and in 

accordance with the national law transposing the BRRD if not in conflict with the SRMR. 
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Firstly, at the phase of preparation, they must adopt their resolution plans (in 

accordance with Articles 8-9), carry out an assessment of their resolvability (under 

the procedure laid down in Article 10) apply simplified obligations or waive the 

obligation to draft a resolution plan (see Article 11) and determine the minimum 

requirement for own funds and eligible liabilities (see Article 12);
283

 the resolution 

plans and any updates thereof, accompanied by a reasoned assessment of the 

resolvability of the entity or group concerned, must be submitted to the Board.
284

 

They must also adopt measures during early intervention (in accordance with 

Article 13(3)).
285

  

Secondly, they must adopt resolution decisions and apply resolution tools, in 

accordance with the relevant procedures and safeguards, provided that the resolution 

action does not require any use of the SRF and is financed exclusively by the tools 

referred to in Articles 21 and 24-27 and/or by the DGS. If the resolution action 

requires the use of the SRF, the resolution scheme must be adopted by the Board.
286

 

When adopting a resolution decision, they must take into account and follow the 

resolution plan, unless they assess, taking into account the circumstances of the 

case, that the resolution objectives can be achieved more effectively by taking 

actions not provided for therein.
287

 

Finally, they must write-down or convert ‘relevant capital instruments’ in 

accordance with Article 21 and the cooperation procedure laid down in Article 

31.
288

 ‘Relevant capital instruments’ means Additional Tier 1 instruments and Tier 2 

instruments.
289

 It is noteworthy that deposits, regardless of the amount, do not fall within the 

definition of this term. 

(2) When performing these tasks, NRAs must apply the relevant SRMR provisions and 

exercise the powers conferred on them under the national law transposing the BRRD.
290

 

They must also inform the Board of the measures to be taken and closely coordinate 

with it when taking them.
291
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 Ibid., Article 7(3), first sub-paragraph, points (a), (c) and (d); on all these aspects, see below 

in Chapter 4, Sections B and C. 
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Ibid., Article 7(3), sixth sub-paragraph.  
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 Ibid., Article 7(3), first sub-paragraph, point (b); on Article 13(3), see below in Chapter 4, 
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 Ibid., Article 7(3), first sub-paragraph, point (e) and second sub-paragraph; on Articles 21 
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 Ibid., Article 7(3), third sub-paragraph. 

288
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Ibid., 7(3), fourth sub-paragraph. Any references to the Board in the Articles enumerated 
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and entities other than those referred to in Article 7(2).  

291
 Ibid., Article 7(3), fifth sub-paragraph.  
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4.3 Transfer of resolution powers and responsibilities from NRAs to the Board 

(1) If deemed necessary to ensure the consistent application of ‘high resolution 

standards’ under the SRMR, the Board can exercise the following two powers: 

Firstly, since NRAs must notify to the Board any measure taken under the (just) 

above-mentioned Article 7(3) pursuant to Article 31(1), when the latter considers 

that an NRA’s draft Decision with regard to an entity or a group does not comply 

with the SRMR or with its general instructions under Article 31(1), point (a), it 

may issue a ‘warning’ to the relevant NRA (within the appropriate timeframe, 

having regard to the urgency of the circumstances).
292

  

Secondly, the Board may also decide, at any time, to exercise directly all relevant 

powers under the SRMR with regard to an entity or a group referred to in Article 

7(3), in particular if the (above-mentioned) warning is not being appropriately 

addressed. It may take such a decision either on its own initiative, after consulting 

the NRA concerned, or upon a request from the latter.
293

 

(2) Notwithstanding the tasks assigned to NRAs under Article 7(3), participating 

Member States may decide that the Board should exercise all relevant powers and 

responsibilities conferred on it by the SRMR in relation to entities and groups, other 

than those referred to in Article 7(2), established in their territory. In such a case, the 

following provisions do not apply: Article 7(3)-(4) on NRAs’ tasks within the SRM, Articles 9 

and 12(2) on resolution plans drawn up and the MREL determined by NRAs and Article 31(1) 

on cooperation within the SRM. Member States intending to make use of this option must notify 

accordingly the Board and the Commission; the notification takes effect from the day of its 

publication in the Official Journal.
294

  

The entities and groups in relation to which the Board becomes responsible to exercise 

resolution powers and responsibilities on the basis of the above-mentioned, are referred to 

hereinafter as the ‘entities and groups referred to in Articles 7(4), point (b) and 7(5)’. 

 

5. Cooperation arrangements 

5.1 The obligation imposed on the Board to cooperate with the ESAs and the 

ESRB 

In order to enhance the effectiveness of the SRM, the Board must closely cooperate 

with EBA in all circumstances. Where appropriate, it must also cooperate with the 

ESRB, the EIOPA, the ESMA and the other authorities which constitute the ESFS.
295

 

 

5.2 Obligation to cooperate and information exchange within the SRM 

(1) The obligation to cooperate on the basis of Article 4(3) TEU laying down the 

‘principle of sincere cooperation’
296

 and the regime of information exchange within the 

SRM are governed by the following rules:  

                                                 
292

 Ibid., Article 7(4), point (a). 

293 
Ibid., Article 7(4), point (b). 

294
 Ibid., Article 7(5). 

295 
Ibid., recital (89), first and second sentences.   

296 
Ibid., recital (88). Article 4(3) TFEU provides that Member States must, inter alia, facilitate 

the achievement of the EU’s tasks and refrain from any measure which could jeopardise the 

attainment of its objectives (for an analysis, see Hatje (2012a) and Guastaferro (2018)).  
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Firstly, the Board must inform the Commission of any action taken to prepare for 

resolution. With regard to any information received from the Board, the Council and 

the Commission, members and staff are subject to professional secrecy requirements 

in accordance with Article 88 SRMR.
297

 

Secondly, in the exercise of their respective responsibilities under the SRMR, the 

Board, the Council, the Commission, the ECB, the NRAs and the NCAs must at 

each stage (resolution planning, early intervention and resolution) cooperate closely 

and provide each other with all information necessary for the performance of their 

tasks.
298

  

In addition, the ECB or the NCAs must transmit to the Board and to the NRAs the 

group financial support agreements authorised and any changes thereto.
299

 

Fourthly, for the purposes of the SRMR, the ECB may invite the Chair of the Board 

to participate as an observer in its Supervisory Board; if deemed appropriate, the 

Board may appoint another representative to replace the Chair for that purpose.
300

 

For the same purposes, the Board is entitled to appoint a representative to participate 

in the EBA Resolution Committee, which was established in accordance with 

Article 127 BRRD.
301

 

Finally, the Board must endeavour to cooperate closely with any public financial 

assistance facility, including the ESM,
  

in particular in the extraordinary 

circumstances referred to in Article 27(9)
302

 or when such a facility has granted (or 

is likely to grant) direct or indirect financial assistance to entities established in a 

participating Member State.
303

 

(2) If necessary, the Board should conclude a Memorandum of Understanding with the 

ECB, the NRAs and the NCAs describing in general terms their cooperation (under 

Article 30(2) and 30(4) above) in the performance of their respective tasks.
304

 On this 

basis, the Board and the ECB concluded on 22 December 2015 the MoU “in respect of 

cooperation and information exchange” (the ‘SRB-ECB MoU’).
305
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Ibid., Article 30(1); on Article 88, see below in Chapter 3, Section E, under 3.4. 

298 
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Ibid., Article 30(4). On the ECB Supervisory Board, governed by Article 26 SSMR, see 
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302 
On this Article, see below in Chapter 5, Section B, under 5.3.2.2 (2). 

303 
SRMR, Article 30(6) and recital (89), last sentence.  

304 
Ibid., Article 30(7), first sentence and recital (54), first sentence.  

305 
In accordance with its paragraph 4.1, the MoU is a ‘statement of intent’ and does not create, 

directly or indirectly, any enforceable rights, meaning that its participants must endeavour to 

fulfil their responsibilities thereunder ‘on a best-effort basis’. 
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This MoU, which must be reviewed regularly, has been published, subject to the 

requirements of professional secrecy, on the Board’s and the ECB’s websites.
306

 Its 

provisions on cooperation govern institutional representation, communication between 

participants, external communication, cooperation arrangements for resolution-related 

activities (in very detailed terms), cooperation relating to other activities, as well as 

cooperation arrangements with regard to non-participating Member States and with 

third-country authorities.
307

   

 

5.3 Cooperation within the SRM 

(1) For the effective management of the resolution process of failing credit institutions 

and other entities, the Board must perform its tasks within the SRM in close 

cooperation with the NRAs not only for the implementation of its resolution decisions, 

but also prior to the adoption of any resolution decision, at the stage of resolution 

planning and/or during the phase of early intervention.
308

 In addition, in cooperation 

with the NRAs, it must approve and make public a Framework organising the practical 

arrangements for the implementation of Article 31.
309

 In order to ensure the effective 

and consistent application of these requirements, the Board has the following powers: 

firstly, to issue guidelines and general instructions addressed to NRAs, providing 

that the tasks are performed and the resolution decisions are adopted by NRAs; 

secondly, to exercise, at any time, its investigatory powers in accordance with 

Articles 34-37;
310

 

thirdly, to request, on an ad hoc or continuous basis, information from NRAs on the 

performance of their tasks in accordance with Article 7(3);
311

 and  

fourthly, upon receipt of draft decisions from NRAs, to express its views and, in 

particular, indicate their elements that do not comply with the SRMR or with the 

Board’s general instructions.
312

 

In addition, for the purposes of evaluating resolution plans, the Board may request 

NRAs to submit all information necessary, as obtained by them pursuant to Articles 11 

and 13(1) BRRD (without prejudice to the above-mentioned Articles 34-37 SRMR).
313

 

(2) The relations between the NRAs of participating Member States are not governed 

by Articles 13(4)-(10) and 88-92 BRRD, but by the relevant provisions of the SRMR. 

                                                 
306 
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309 
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313 
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The same applies to the joint decision and any other decision taken in accordance with 

Article 45(9)-(13) BRRD.
314

 

 

5.4 Consultation of, and cooperation with, non-participating Member States and 

third countries 

(1) Since the Board has replaced participating Member States’ NRAs in their resolution 

decisions, it must also replace them for the purposes of the cooperation with non-

participating Member States. In addition, since many credit institutions operate not only 

within the EU but internationally, an effective resolution mechanism needs to set out 

principles of cooperation with the relevant third-country authorities; support to third-

country authorities should be provided in accordance with the legal framework 

provided for in Article 88 BRRD.
315

 On the basis of these considerations, Article 32(1) 

provides the following: 

Firstly, for the purposes of consultation and cooperation with non-participating 

Member States or third countries in accordance with Articles 7-8, 12-13, 16, 18, 55 

and 88-92 BRRD
316

 if a group includes entities established both in participating 

Member States and in non-participating Member States or in third countries, the 

participating Member States’ NRAs are represented by the Board. This is without 

prejudice to any approval by the Council or the Commission required under the 

SRMR.
317

  

Furthermore, if a group includes entities established in participating Member States 

and subsidiaries established, or significant branches located, in non-participating 

Member States, the Board must communicate any plans, decisions or measures 

referred to in Articles 8 and 10-13
318

 relevant to the group to the competent 

authorities and/or the resolution authorities of the non-participating Member State 

concerned, as appropriate.
319

 

(2) The conclusion of MoUs is also provided for in this respect; in particular: 

Firstly, the Board, the ECB and the resolution and competent authorities of the non-

participating Member States must conclude MoUs describing in general terms the 

way of their cooperation in the performance of their tasks under the BRRD and 

clarifying, inter alia, the consultation relating to decisions of the Board that have 

effect on subsidiaries established or branches located in the non-participating 

Member States, where the parent undertaking is established in a participating one.
320
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316 
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Devos (2010), Davies (2014) and Faia and Mauro (2015). 

317 
SRMR, Article 32(1), first sub-paragraph. 

318 
On these Articles, see below in Chapter 4, Sections B-D.   

319 
SRMR, Article 32(1), second sub-paragraph. 

320 
Ibid., Article 32(2), first sub-paragraph and recital (38).  
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Secondly and without prejudice to the above MoUs, the Board must conclude a 

MoU with the resolution authority of each non-participating Member State which is 

home to at least one global systemically important institution (the ‘G-SIIs’), 

identified as such in Article 131 CRD IV.
321

 Each MoU must be reviewed on a 

regular basis and be published subject to the requirements of professional secrecy.
322

  

(3) The Board is also empowered to conclude, on behalf of the NRAs of participating 

Member States, non-binding cooperation arrangements in line with the EBA framework 

cooperation arrangements referred to in Article 97(2) BRRD (notifying accordingly 

the EBA).
323

 

 

5.5 Recognition and enforcement of third-country resolution proceedings 

Detailed procedural rules govern the recognition and enforcement of third-country 

resolution proceedings, unless (and until) an international agreement as referred to in 

Article 93(1) BRRD enters into force with one or more relevant third countries.
324

 

They will also apply following the entry into force of such an international agreement 

with the relevant third country, to the extent that recognition and enforcement of third-

country resolution proceedings is not governed by it.
325

 In particular: 

(1) The Board must assess and issue a recommendation addressed to the NRAs on the 

recognition and enforcement of resolution proceedings conducted by third-country 

resolution authorities in relation to a third-country institution or a third-country parent 

undertaking that has one or more ‘Union subsidiaries’
326

 established in one or more 

participating Member States, or assets, rights or liabilities located in one or more such 

Member States or governed by their laws.
327

  

                                                 
321 

Ibid., Article 32(2), second sub-paragraph. In accordance with Article 131(1) CRD IV, a G-

SII must be an EU parent institution, an EU parent financial holding company, an EU parent 

mixed financial holding company, or an institution, and in any event not an institution that is a 

subsidiary thereof. The methodology for identifying G-SIIs must be based on the size of the 

group, its interconnectedness with the financial system, the substitutability of the services or the 

financial infrastructure provided by the group, its complexity and its cross-border activity; each 

category must receive an equal weighting and consist of quantifiable indicators (ibid., Article 

131(2)). This Article also makes a distinction between ‘G-SIIs’ and other systemically important 

institutions (the ‘O-SIIs’). 

322 
SRMR, Article 32(3). A repository of the Cooperation Arrangments signed between the 

Board and resolution authorities in non-participating Member States (six as of April 2019) is 

available at: https://srb.europa.eu/en/content/european-co-operation. 

323 
Ibid., Article 32(4). On Article 97(2) BRRD, see Haentjens (2017a), pp. 300-301. 

324 
On this BRRD Article, see Haentjens (2017a), pp. 296-298. 

325 
SRMR, Article 33(1). 

326 
‘Union subsidiary’ means an institution which is established in a Member State and which is 

a subsidiary of a third-country institution or a third-country parent undertaking (BRRD, Article 

2(1), point (84)). 

327 
This is required in order to ensure a coherent approach vis-à-vis third countries and avoid the 

taking of divergent decisions in the participating Member States with respect to the recognition 

of resolution proceedings conducted in third countries in relation to such institutions or parent 

undertakings (SRMR, recital (92) third sentence). 

https://srb.europa.eu/en/content/european-co-operation
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The assessment must be conducted after the Board has consulted the NRAs and, if a 

European resolution college is established pursuant to Article 89 BRRD,
328

 the 

resolution authorities of non-participating Member States. It must also give due 

consideration to the interests of each individual participating Member State where a 

third-country institution or parent undertaking operates and, in particular, to the 

potential impact of the recognition and enforcement of the third-country resolution 

proceedings on the other parts of the group and the financial stability in those Member 

States.
329

 

(2) The Board may recommend the refusal of the recognition or enforcement of the 

above-mentioned resolution proceedings if it considers that any of the following 

conditions is met: 

firstly, the third-country resolution proceedings would have an adverse effect on 

financial stability in a participating Member State; 

secondly, creditors, including in particular depositors located or payable therein, 

would not receive the same treatment as third-country creditors and depositors with 

similar legal rights under the third-country home resolution proceedings; 

thirdly, recognition or enforcement of the third-country resolution proceedings 

would have material fiscal implications for the participating Member State; or 

fourthly, the effects of such recognition or enforcement would be contrary to the 

national law of the participating Member State.
330

 

(3) NRAs must implement the Board’s Recommendation and ask for the recognition or 

enforcement of the resolution proceedings in their respective territories, or explain in a 

reasoned statement to the Board why they cannot implement that Recommendation. 

Resolution powers in relation to third-country entities must be exercised by NRAs, if 

relevant, on the basis of the Article 94(4) BRRD.
331

 

 

6. Other general provisions  

6.1 Timetable of implementation 

6.1.1 The rule 

The SRMR entered into force on 19 August 2014 (i.e. the twentieth day following that 

of its publication in the Official Journal).
332

 It is binding in its entirety and directly 

applicable in all Member States (principally) from 1 January 2016.
333

  

                                                 
328 

On this BRRD Article, see below in Chapter 4, Section A, under 2.  

329 
SRMR, Article 33(2). 

330 
Ibid., Article 33(3). 

331 
Ibid., Article 33(4)-(5). On Article 94(4) BRRD, see Haentjens (2017a), pp. 298-299. 

332 
Ibid., Article 99(1). 

333 
Ibid., Article 99(2) and last sentence. According to recital (21), a centralised application of 

the resolution rules laid down in the BRRD by a single EU resolution authority can be ensured 

only where the rules governing the establishment and functioning of the SRM are directly 

applicable in the participating Member States to avoid divergent interpretations across them. 

Such direct applicability should bring benefits to the internal market as a whole, since it will 

contribute to ensuring fair competition and to preventing obstacles to the free exercise of 

fundamental freedoms not only in these Member States but in the internal market as a whole. 
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From this date onwards, the SRF is also considered to be the participating Member 

States’ resolution financing arrangement in accordance with Articles 99-109 BRRD.
334

  

 

6.1.2 Derogations 

By way of derogation, certain SRMR Articles, exhaustively set out in Article 99(3)-(5) 

SRMR,
335

 applied earlier than 1 January 2016. In particular:  

Firstly, the following Articles apply from 19 August 2014:
336

 the above-mentioned 

(in the present Section) Articles 1-4, 6 and 30; several Articles on the institutional 

framework and in particular: on the Board (42-48), the participation in plenary 

sessions (49), its two sessions (50(1), points (a)-(b) and (g)-(p), 50(3), 51, 52(1), 

52(4) and 53(1)-(2)), its Chair (56), and its financial provisions (57-59 and 61-

66);
337

 and Articles containing other and final provisions (80-84, 87-95 and 97-98). 

Secondly, Articles 69(5), 70(6) and 71(3) empowering the Commission to adopt 

delegated acts pursuant to Article 290 TFEU338 and Article 70(7) empowering the 

Council to adopt implementing acts pursuant to Article 291 TFEU with regard to 

various aspects of the SRF apply from 1 November 2014.
339

  

Finally, the provisions on the Board’s powers to collect information and cooperate 

with NRAs for the elaboration of resolution plans in accordance with Articles 8-9 

and all ‘other related provisions’ apply from 1 January 2015.
340

  

 

 

 

                                                 
334 

Ibid., Article 96 with reference to Article 99(2) (and 99(6), which is not relevant for the 

reasons stated just below); see also recital (124), first and second sentences. On Article 96, see 

also below in Chapter 6, Section A, under 1.1 (1)).  

The SRMR could have applied later on, depending on the date on which the SRF Agreement 

would have become applicable, after ratification by the participating Member States. In 

particular, from 1 January 2015, the Board should submit to the European Parliament, the 

Council and the Commission a Monthly Report on whether the conditions for the transfer of 

contributions to the SRF have been met. If such Reports had proven that these conditions were 

not met since 1 December 2015, the application of the SRMR would have been postponed by 

one month each time and the Board would have been required to submit a further Report each 

time at the end of that month (ibid., Article 99(6); see also recital (124), third sentence). These 

provisions did not apply, since the conditions for the transfer of contributions to the SRF were 

met by end-November 2015; see below in Section B, under 3.2. On Articles 99-109 BRRD, see 

Haentjens (2017a), pp. 304-315. 

335 
Ibid., Article 99(2). 

336
 Ibid., Article 99(4).  

337
 See below in Chapter 3, Sections B and C.  

338 
See just below, under 5.2.   

339 
Ibid., Article 99(5). The SRMR Articles applying from 1 November 2014 are analysed below 

in Chapter 6, Section A. 

340 
Ibid., Article 99(3). As ‘other related provisions’ should be considered Article 10 on the 

assessment of resolvability, Article 11 on simplified obligations for certain institutions, and 

Article 12 on the determination of the MREL. On Articles 8-12 see below in Chapter 4, 

Sections B and C. 
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6.2 Power to adopt delegated acts   

The power to adopt delegated acts pursuant to Article 290 TFEU has been conferred 

on the Commission.
341

 According to standard practice in the field of EU banking law,
342 

this power is subject to the following conditions:
343

 

(1) The Articles in relation to which delegated acts should to be adopted
344

 are those 

referred to in Article 19(8) on State aid and SRF aid, Article 65(5) on the contributions 

to the administrative expenses of the Board, as well as Articles 69(5), 71(3) and 75(4) 

with regard to various aspects of the SRF. The conferral of power to the Commission is 

for an indeterminate period of time from the relevant dates referred to in Article 99.
345

 
On this basis, the Commission adopted the following legal acts (all in the form of Regulations 

and presented in chronological order of adoption): 

(1) Delegated Regulation (EU) No 1310/2014 of 8 October 2014 “on the provisional 

system of instalments on contributions to cover the administrative expenditures of the 

Single Resolution Board during the provisional period”,
346

 adopted on the basis of 

Article 65(5);
347

 

(2) Delegated Regulation (EU) 2017/747 of 15 December 2015 “supplementing 

Regulation No (EU) 806/2014 of the European Parliament and the Council with regard 

to the criteria relating to the calculation of ex-ante contributions, and on the 

circumstances and conditions under which the payment of extraordinary ex-post 

contributions may be partially or entirely deferred”,
348

 adopted on the basis of Articles 

69(5) and 71(3);
349

  

(3) Delegated Regulation (EU) 2016/451 of 16 December 2015 “laying down general 

principles and criteria for the investment strategy and rules for the administration of the 

Single Resolution Fund”,
350

 adopted on the basis of Article 75(4);
351

 and 

                                                 
341 

Ibid., Article 93(1).  

342 
With exception of the provision in Article 93(3), all other conditions are almost identical to 

those laid down in the CRR (Article 462), the CRD IV (Article 148), the BRRD (Article 115) 

and the DGSD (Article 18). 

343 
SRMR, Article 93(2)-(7), respectively.  

344 
On these Articles, see also recital (113) SRMR.  

345 
This is consistent with Article 290(1), second sub-paragraph, first sentence TFEU (“duration 

of the delegation of power”).   

346 
OJ L 354, 11.12.2014, pp. 1-5.  

347 
This Regulation was adopted as early as in October 2014, since the SRMR Article which 

constitutes its basis (Article 65(5)) is among those which, by way of derogation, apply from 19 

August 2014 by virtue of (the above-mentioned) Article 99(4). 

348 
OJ L 113, 29.4.2017, pp. 2-8.  

349 
It is worth noting that even though this Regulation was adopted in December 2015 and, 

according to (the just above-mentioned) Article 99(5), the two SRMR Articles which constitute 

its basis (Articles 69(5) and 71(3)) apply, by way of derogation, from 1 November 2014 and not 

from 1 January 2016 by virtue of Article 99(2), it was published in the Official Journal on 29 

April 2017 and entered into force on 19 May 2017 (Article 9). This legal act is further discussed 

in more detail in Chapter 6, Section A, under 2 and 4.2. 

350 
OJ L 79, 30.3.2016, pp. 2-9.   

351 
This Regulation applies from 1 January 2016 when the SRF became operational (Article 19, 

second sub-paragraph); it is further discussed in detail in Chapter 6, Section A, under 1.2.2.  
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(4) Delegated Regulation (EU) 2017/2361 of 14 September 2017 “on the final system of 

contributions to the administrative expenditures of the Single Resolution Board”,
352

 

which was adopted on the basis of Article 65(5) and repealed Commission Delegated 

Regulation (EU) No 1310/2014 of 8 October 2014.
353

 

The delegated act referred to in Article 19(8) has not yet been adopted. It is noted that the 

Commission is also empowered to adopt delegated acts in accordance with Article 70(6) with 

regard to ex-ante contributions to the SRF. The delegation of power is conferred on it for an 

indeterminate period of time as well, by virtue nevertheless in this case of Article 115 BRRD, 

since these acts are adopted on the basis Article 103(7) BRRD. Currently, in force is 

Commission Delegated Regulation (EU) 2015/63 of 21 October 2014 “supplementing 

Regulation No (EU) 806/2014 of the European Parliament and the Council with regard to ex-

ante contributions to resolution financing arrangements”
354

).  

It is also noted that none of the delegated acts adopted under the SRMR must be based on 

regulatory technical standards of the EBA (as in the majority of the legislative acts which 

constitute the sources of EU banking law – inter alia, in the BRRD). Nevertheless, recital (115) 

provides that the Commission, in accordance with the established practice, in preparation of 

draft delegated acts provided for in the SRMR, should consult the EBA. It also provides that it is 

of particular importance in this area that the Commission, where relevant, should carry out 

appropriate consultations during its preparatory work with the ECB and the Board in their fields 

of competence. 

(2) The Commission must ensure consistency between delegated acts adopted 

according to the SRMR and those adopted in accordance with the BRRD. 

(3) The delegation of power may be revoked at any time by the European Parliament or 

by the Council (each acting separately) by a decision putting an end to the delegation 

specified therein, taking effect the day following the publication of the decision in the 

Official Journal or at a later date specified therein, and not affecting the validity of any 

delegated acts in force.
355

  

(4) Upon its adoption, the Commission must notify the delegated act simultaneously to 

the European Parliament and the Council.  

(5) A delegated act adopted pursuant to the above-mentioned SRMR Articles can enter 

into force only if no objection has been expressed either by the European Parliament or 

the Council within a period of three months (extendable by another three months) of its 

notification to these institutions, or if, before the expiry of that period, both these 

institutions have informed the Commission that they do not object.
356

  

(6) Finally, the Commission may not adopt delegated acts, if the scrutiny time of the 

European Parliament is reduced through recess to less than five months, including any 

extension. 

 

 

 

 

                                                 
352 

OJ L 337, 19.12.2017, pp. 6-14. 

353 
This Regulation is briefly discussed in Chapter 3, Section C, under 1.3.6 (2). 

354 
OJ L 11, 17.1.2015, pp. 44-64.  

355 
This is consistent with Article 290(2), first sub-paragraph, point (a) TFEU.  

356 
This is consistent with Article 290(2), first sub-paragraph, point (b) TFEU.  
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6.3 Review 

By 31 December 2018 and every three years thereafter the Commission must publish a 

Report on the application of the SRMR, emphasising on monitoring the potential 

impact on the internal market’s smooth functioning.
357

 This Report must be submitted 

to the European Parliament and the Council and be accompanied by appropriate 

proposals. When reviewing the BRRD, the Commission is also invited to review the 

SRMR, as appropriate.
358

 This Report was published on 30 April 2019.
359

  

With regard to its content, the Report must evaluate the following aspects:
360

 

(1) The first evaluation aspect is the functioning of the SRM, its cost efficiency, as well 

as the impact of resolution activities on the interests of the EU as a whole and on the 

coherence and integrity of the internal market for financial services. Into account must 

be taken its potential impact on the structures of the national banking systems within 

the EU (in a comparative way), and the effectiveness of cooperation and information 

sharing arrangements within the SRM, on the one hand between the SRM and the SSM, 

and on the other hand between the SRM, NRAs, competent authorities and resolution 

authorities of non-participating Member States. In this respect, the Report must assess 

seven elements:  

firstly, the necessity to transfer the functions allocated by the SRMR to the Board, 

the Council and the Commission exclusively to an independent EU institution and, 

if so, whether any legislative changes are necessary (including an amendment of the 

TFEU);  

secondly, whether the SRF’s investment portfolio (governed by Article 75
361

) 

includes sound and diversified assets;  

thirdly, the appropriateness of the cooperation between the SRM, the SSM, the 

ESRB, the three ESAs and the other authorities which form part of the ESFS;  

fourthly, whether the link (‘vicious circle’) between sovereign debt and banking risk 

has been broken;  

fifthly, the appropriateness of governance arrangements, including the division of 

tasks within the Board, its relations with the Commission and the Council, and the 

composition of the voting arrangements in its Plenary and Executive Sessions;
362

 

 

 

 

                                                 
357 

SRMR, Article 94(1), first sentence. 

358 
Ibid., Article 94(2)-(3). 

359 
COM(2019) 213 final, 30.4.2019 (available at: https://ec.europa.eu/info/sites/info/files/ 

business_economy_euro/banking_and_finance/documents/190430-report-bank-recovery-

resolution_en.pdf). Given that the cut-off date for information included in the present study was 

the end of April, this Report could not be assessed in details; see nevertheless below in Chapter 

6, Section C (under 2.1) the Commission’s proposals on liquidity in resolution and just below 

(under (4)) its considerations on the necessity of legislative action with regard to the 

harmonisation of insolvency proceedings for failed institutions. 

360 
SRMR, Article 94(1), second sentence, points (a)-(e). 

361
 See below in Chapter 6, Section A, under 1.2.2.1. 

362
 See below in Chapter 3, Section B. 

https://ec.europa.eu/info/sites/info/files/%20business_economy_euro/banking_and_finance/documents/190430-report-bank-recovery-resolution_en.pdf
https://ec.europa.eu/info/sites/info/files/%20business_economy_euro/banking_and_finance/documents/190430-report-bank-recovery-resolution_en.pdf
https://ec.europa.eu/info/sites/info/files/%20business_economy_euro/banking_and_finance/documents/190430-report-bank-recovery-resolution_en.pdf
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furthermore, the adequacy of the reference point for setting the target level for the 

SRF and, in particular, whether covered deposits or total liabilities is a more 

appropriate basis, as well as if a minimum absolute amount for the SRF should be 

established in order to avoid volatility in the flow of financial means to the SRF and 

ensure the stability and adequacy of the financing of the SRF over time;
363

 and  

finally, the necessity of modifying the target level established for the SRF and the 

level of contributions in order to ensure a level playing field within the EU.
364

 

(2) The second evaluation aspect is the effectiveness of the arrangements established 

with regard to independence and accountability.
365

  

(3) The interaction between the Board and the EBA, between the Board and the NRAs 

of non-participating Member States and the effects of the SRM on those Member 

States, as well as between the Board and ‘relevant third-country authorities’ constitutes 

the third evaluation aspect.
366

 

(4) The final – but extremely essential – evaluation aspect is the necessity of legislative 

action with regard to the harmonisation of insolvency proceedings for failed 

institutions. Recital (123) SRMR is explicit on this: “The Commission should review 

the application of this Regulation in order to assess its impact on the internal market 

and to determine whether any modifications or further developments are needed in 

order to improve the efficiency and the effectiveness of the SRM, in particular whether 

the Banking Union needs to be completed with the harmonisation at Union level of 

insolvency proceedings for failed institutions.” It is recalled that Directive 2001/24/EC on 

the reorganisation and winding up of credit institutions does not provide for a minimum 

harmonisation of national reorganisation measures and winding up proceedings.
367

  

In this respect, the (just above-mentioned) Commission’s Report of 30 April 2018 

provides that the Commission launched in September 2018 a study, the objective of 

which is to analyse divergences in the insolvency frameworks for credit institutions 

under different national laws, assess the interactions between these frameworks and the 

resolution rules, identify potential policy options for harmonisation, including the 

possible introduction of administrative liquidation proceedings in the EU.
368

 

                                                 
363

 See below in Chapter 6, Section A, under 2. 

364
 Ibid.  

365
 See below in Chapter 3, Section C. 

366 
‘Relevant third-country authorities’ means third-country authorities responsible for 

carrying out functions comparable to those of NRAs or NCAs pursuant to the BRRD (ibid., 

Article 2(1), point (90)). 

367
 See above in Chapter 1, Section C, under 3.2. 

368
 Commission’s Report (2019), pp. 8-9. 
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Table 7 

Start of application of the SRMR Articles  

19 August 2014 

SRMR Article Relevant measure 

Articles 1-4 Subject matter – scope – definitions – participating Member States  

Article 6 General principles 

Article 30 obligation to cooperate and information exchange within the SRM 

Articles 42-48 General provisions on the Board 

Article 49 Participation in Plenary Sessions 

Article 50(1), points 

(a)-(b) and (g)-(p), 

50(3), 

Various tasks of the Plenary Session 

Article 51 Meetings of the Plenary Session 

Article 52(1) and (4) Some general provisions on the decision-making in Plenary Sessions  

Article 53(1)-(2) Key aspects of participation in Executive Sessions 

Article 56 Appointment and tasks of the Board’s Chair 

Articles 57-59 and 

61-66 

Financial provisions (with the exception Article 60 of Part II of the 

budget on the SRF) 

Article 80 Privileges and immunities 

Article 81 Language arrangements 

Articles 82-83 Staff – staff exchange 

Article 84 Internal committees 

Article 87 Board’s liability 

Article 88 Professional secrecy and exchange of information 

Article 89 Data protection 

Article 90 Access to documents 

Article 91 Security rules on the protection of classified and sensitive non-

classified information 
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Table 7 (continued) 

Start of application of the SRRM Articles  

19 August 2014 (continued) 

Article 92 Court of Auditors 

Article 93 Exercise of delegation 

Article 94 Review 

Article 95 Amendment to EBA Regulation 

Article 97 Headquarters Agreement 

Article 98 Start of the Board’s activities 

1 November 2014 

Articles 69(5), 70(6) 

and 71(3) 

Transfer of power upon the Commission to adopt delegated acts 

pursuant to Article 290 TFEU 

Article 70(7) Transfer of power upon the Commission to adopt implementing acts 

pursuant to Article 291 TFEU with regard to various aspects of the 

SRF 

1 January 2015 

Articles 8-9 Board’s powers to collect information and cooperate with NRAs for 

the elaboration of resolution plans 

Article 10 Assessment of resolvability  

Article 11  Simplified obligations for certain institutions  

Article 12 Determination of the MREL 

1 January 2016   

all other Articles 
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TABLE 8 

National resolution authorities in EU Member States 

Member State National resolution authority 

Austria Austrian Financial Market Authority (FMA) 

Belgium National Bank of Belgium 

Bulgaria Bulgarian National Bank 

Croatia Croatian National Bank  

Croatian Financial Services Supervisory Agency 

State Agency for Deposit Insurance and Bank Rehabilitation 

Cyprus Central Bank of Cyprus 

Czech Republic Czech National Bank 

Denmark Danish FSA (DFSA)  

Financial Stability Company (FSC) 

Estonia Financial Supervision Authority 

Finland Financial Stability Authority 

France Autorité de contrôle prudentiel et de résolution (ACPR) 

Germany Financial Markets Stabilization Authority (FMSA) 

Greece Bank of Greece  

Hellenic Capital Market Commission (HCMC) 

Hungary National Bank of Hungary 

Ireland Central Bank of Ireland 

Italy Banca d’ Italia 
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TABLE 8 (continued) 

National resolution authorities in EU Member States 

Member State National resolution authority 

Latvia Financial and Capital Market Commission (FCMC) 

Lithuania Bank of Lithuania 

Luxembourg Commission de Surveillance du Secteur Financier 

Malta Malta Financial Services Authorities 

Netherlands De Nederlandsche Bank (DNB) 

Poland Bank Guarantee Fund (DGS) 

Portugal Banco de Portugal 

Romania National Bank of Romania 

Slovakia The Resolution Council 

Slovenia Bank of Slovenia 

Spain Banco de España 

Fondo de Resolución Ordenada Bancaria (FROB) 

Sweden Sweden National Debt Office (SNDO) 

United Kingdom Bank of England 
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Section B:  

General provisions of the SRF Agreement 

 

1. Purpose and scope  

(1) Through the SRF Agreement,
369

 the (twenty-six) Contracting Parties
370

 made two 

commitments with a view to supporting the effective operation and functioning of the 

SRF, which was established by the SRMR:
371

 

The first commitment is the obligation to transfer to the SRF the contributions raised 

at national level in accordance with the BRRD and the SRMR.
372

 

The second commitment is to allocate these contributions, during a (transitional) 

‘initial period’, to different ‘compartments’ corresponding to each Contracting 

Party. This period started on 1 January 2016 (i.e. the date of application of the SRF 

Agreement
373

) and will elapse on the date when the SRF reaches the target level 

provided for in Article 68 SRMR (i.e. at least 1% of the amount of covered deposits 

of all credit institutions within the BU) but not later than 31 December 2023 (i.e. 

eight years after the date of the Agreement’ application).
374

 The compartments’ use 

is subject to a ‘progressive mutualisation’; the compartments will cease to exist at 

the end of the initial period.
375

 

(2) The Agreement applies (mainly) to the Contracting Parties participating in the SSM 

and the SRM in accordance with the relevant provisions of the SSMR and the SRMR 

(i.e. to the participating Member States, in the Agreement referred to as the 

‘Contracting Parties participating in the SSM and the SRM’).
376

 It does not affect 

common rules established under EU law nor does it alter their scope, since its content is 

confined to the specific elements concerning the SRF which remain within the 

competence of Member States; it is rather designed as complementary to the BRRD 

and the SRMR and as supportive and intrinsically linked to the achievement of EU 

policies, in particular the establishment of the internal market for financial services.
377

  

                                                 
369

 On the SRF Agreement, see by way of mere indication Burke (2015), Hadjiemmanuil 

(2015a), pp. 26-29, Zavvos and Kaltsouni (2015), pp. 36-49 and Wolfers und Voland (2018). 

On the financing of resolution actions in general, see see Goodhart (2012), Nieto and Garcia 

(2012) and Grünewald (2014), pp. 29-48.  

370 
As already mentioned in Chapter 1 (Section B, under 2.1.2), the only Member States which 

are not Contracting Parties to the SRF Agreement are Sweden and the United Kingdom.  

371 
SRF Agreement, Article 1(1), points (a) and (b) respectively; see also recital (9). 

372 
It is noted that this obligation does not derive from the BRRD and SRMR but directly from 

the SRF Agreement (ibid., recital (7), fourth and fifth sentences). 

373
 See below, under 3. 

374
 See also Article 3(1) point (37) SRMR and recital (12) SRF Agreement. 

375
 All these aspects are further analysed in Chapter 6, Section B. 

376 
SRF Agreement, Article 1(2). The phrasing of this provision is not fully accurate (hence the 

addition by this author of the term ‘mainly’), since certain provisions of the Agreement apply 

also to non-participating Member States (see below, under 4, 5.1 (2) and 5.2); see also Article 

12(1) (under 4 below). 

377 
Ibid., recital (11). 
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It is also noted that the Contracting Parties’ intention was the preservation of a level playing 

field and the minimisation of the overall cost of resolution to taxpayers. When designing the 

contributions to the SRF and their tax treatment, they also undertook to consider the overall 

burden on the respective banking sectors.
378 

 

2. Consistency and relationship with EU law 

(1) The SRF Agreement is an instrument of public international law and, as such, the 

rights and obligations laid down therein are subject to the principle of reciprocity, i.e. 

the equivalent performance of those rights and obligations by all Contracting Parties. 

Accordingly, the breach by any Contracting Party of its obligation to transfer the 

contributions towards the SRF entails the exclusion of the entities authorised in its 

territory from access thereto. The power to determine and declare such a breach is 

granted to Board and the Court of Justice of the European Union (the ‘ECJ’).
379

 

(2) The Contracting Parties must apply and interpret the Agreement in conformity with 

primary and secondary EU law and, in particular, with the above-mentioned Article 

4(3) TEU on the ‘principle of sincere cooperation’
380

 and with the legal acts of 

secondary law which constitute the sources of EU financial law in relation to the 

resolution of institutions, namely the BRRD and the SRMR.
381

 It applies insofar as it is 

compatible with EU law and does not encroach upon the EU’s competence to act in the 

field of the internal market for financial services.
382

 

 

3. Ratification, approval or acceptance – entry into force – accession  

(1) The SRF Agreement is subject to ratification, approval or acceptance by the 

Contracting Parties in accordance with their respective constitutional requirements. The 

respective instruments must be deposited with the General Secretariat of the Council 

(the ‘Depositary’), who must notify the other Contracting Parties of each deposit and 

the date thereof.
383

  

 

 

 

                                                 
378 

Ibid., recital (10).  

379 
The Contracting Parties recognised that in such a case the only legal consequence would be 

the exclusion of the Contracting Party having committed the breach from financing under the 

SRF, while the others’ obligations would remain unaffected (ibid., recital (20)). On the ECJ, see 

by way of mere indication Tridimas (2018b). 

380 
Accordingly, participating Member States must ensure that financial resources are uniformly 

channelled towards the SRF in order to guarantee its proper functioning (ibid., recital (8), last 

sentence).  

381 
Ibid., Article 2(1). 

382 
Ibid., Article 2(2). For the purposes of the Agreement, applicable are the definitions set out in 

Article 3 SRMR (ibid., Article 2(3)). 

383 
Ibid., Article 11(1). See also recital (14), according to which the Agreement must be ratified 

by all participating Member States, namely those whose currency is the euro and those whose 

currency is not the euro but participate in the SSM and the SRM upon the establishment of a  

close cooperation with the ECB in the meaning of Article 7(2) SSMR (still none).  
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(2) The Agreement entered into force on 1 January 2016, i.e. the first day of the 

second month following the date when the respective instruments were deposited by 

participating Member States representing at least 90% of the aggregate of the weighted 

votes of all participating Member States, according to Protocol (No 36) “on transitional 

provisions”
384

 attached to the Treaties.
385

 

(3) The SRF Agreement is open to accession by Member States other than the 

Contracting Parties (i.e. currently Sweden and the United Kingdom); accession will be 

effective upon depositing the instrument of accession with the Depositary, which must 

notify accordingly the other Contracting Parties. Following authentication by the latter, 

the Agreement’s text must be deposited in the Depositary’s archives.
386

 

 

4. Application 

(1) In principle, the SRF Agreement applies among all Contracting Parties that have 

deposited their instruments of ratification, approval or acceptance provided that the 

SRMR has previously entered into force (which is the case).
387

 Subject to this general 

provision, since 1 January 2016 (i.e. the same date when it entered into force
388

) it 

applies among the participating Member States.
389

 On the other hand, the Agreement 

does not apply to the non-participating Member States which have deposited their 

respective instruments;
390

 it will apply to them as from the date when the decision 

abrogating their derogation (as defined in Article 139(1) TFEU) or their exemption (as 

referred to in Protocol (No 16) “on certain provisions relating to Denmark”) takes 

effect or, otherwise, as from the date of entry into force of the ECB decision on close 

cooperation referred to in Article 7(2) SSMR.
391

  

                                                 
384

 Consolidated version, OJ C 202, 7.6.2016, pp. 322-326. 

385 
SRF Agreement, Article 11(2). With the exception of Luxembourg, all other participating 

Member States whose currency is the euro had ratified the Agreement by December 2015. 

386 
Ibid., Article 13. According to recital (15), these Member States should accede with full 

rights and obligations, in line with those of the (other) Contracting Parties, as from the date 

when they effectively adopt the euro as currency or, otherwise, as from the date of entry into 

force of the ECB decision on close cooperation. 

387 
Ibid., Article 12(1). 

388 
See just above, under 3 (2).  

389 
SRF Agreement, Article 12(2), first sentence (adapted). Articles 12(2), second sentence and 

12(3) are not applicable (and the first sentence of Article 12(2) has been referred to as adapted) 

in view of the fact that (as already mentioned) the Agreement entered into force on 1 January 

2016 and participating Member States had ratified it. In this respect it is simply noted that 

Declaration no. 2 contained in the Annex to the SRF Agreement on “Declarations of intent by 

the Contracting Parties and observers of the Intergovernmental Conference that are members of 

the Council to be deposited with the SRF Agreement” provides for the following: “The 

signatories to the (…) Agreement on the transfer and mutualisation of contributions to the SRF 

declare that they will strive to complete its process of ratification in accordance with their 

respective national legal requirements in due time so as to permit the SRM to be fully 

operational by 1 January 2016.”  

390 
In the author’s knowledge, as of April 2019, no single non-participating Member State had 

deposited its instruments of ratification, approval or acceptance.  

391 
SRF Agreement, Article 12(4), first sub-paragraph, first sentence and second sub-paragraph.  
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Nevertheless, these Member States are already part of the ‘special agreement’ referred 

to in Article 14(2) for the purpose of submitting to the ECJ disputes concerning the 

interpretation and enforcement of Article 15 on compensation for non-contractual 

liability and costs related thereto.
392 

 

(2) Subject to Article 8 (governing the transfer by participating Member States whose 

currency is not the euro (and have thus established a close cooperation with the ECB) 

to the SRF of a specific amount of contributions raised in their territory),
393

 the 

Agreement will cease to apply to these participating Member States from the date of 

termination of such a cooperation in accordance with Article 7(8) SSMR.
394

 

 

5. Other provisions 

5.1 Dispute settlement  

(1) Any Contracting Party, either disagreeing with another on the interpretation of any 

provision of the SRF Agreement or considering that another has failed to comply with 

its obligations thereunder, may bring the matter before the ECJ, the judgment of which 

is binding on the parties to the proceedings. If the ECJ’s finds that a Contracting Party 

has failed to comply with its obligations under the Agreement, the latter must take the 

necessary compliance measures within a period set by the ECJ. If such measures are 

not taken, the use of compartments of the Contracting Parties, as laid down in Article 

5(1), point (b),
395

 is ruled out in relation to institutions established and authorised in its 

territory.
396

 The above provisions constitute a ‘special agreement’ between the 

Contracting Parties within the meaning of Article 273 TFEU.
397

  

(2) As already mentioned,
398

 by virtue of Article 14(2), Member States whose currency 

is not the euro and have ratified the SRF Agreement are ipso facto parties to the (just 

above-mentioned) special agreement for the purpose of submitting to the ECJ any 

dispute concerning the interpretation and enforcement of Article 15 on compensation 

for non-contractual liability and costs related thereto.
399

 On the other hand, any 

Member State whose currency is not the euro but has not ratified the SRF Agreement 

may become as well party to this special agreement for that same purpose by notifying 

the Depositary (i.e. the Council’s General Secretariat) of its intention. This Member 

State becomes then party to the agreement upon communication of its notification to 

the Contracting Parties by the Depositary.
400

 

                                                 
392

 Ibid., Article 12(4), first sub-paragraph, second sentence. On the application to these Member 

States of the ‘special agreement’ referred to in Article 14(2), see below, under 5.1 (2).  

393 
See below in Chapter 6, Section B, under 1.4. 

394 
SRF Agreement, Article 12(4), third sub-paragraph. 

395 
See below in Chapter 6, Section B, under 2.2. 

396 
SRF Agreement, Article 14(1) and recital (22), first sentence.  

397 
Ibid., Article 14(2). Article 273 TFEU reads as follows: “The Court of Justice shall have 

jurisdiction in any dispute between Member States which relates to the subject matter of the 

Treaties if the dispute is submitted to it under a special agreement between the parties” 

(emphasis added). For a commentary, see Schwarze (2012d). On the application of Article 14, 

see also below in Chapter 6, Section B, under 3.1. 

398 
See above, under 4 (1).  

399 
On Article 15, see just below, under 5.2. 

400 
SRF Agreement, Article 14(3) and recital (22), second sentence. 
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5.2 Compensation of non-participating Member States 

(1) The SRF Agreement lays down an arrangement whereby participating Member 

States committed to reimburse jointly, promptly and with interest each non-

participating Member State for the amount it may have paid in own resources, 

corresponding to the use of the EU general budget, in cases of non-contractual liability 

and costs related thereto, in respect of the exercise of powers by EU institutions under 

the SRMR.
401

 In such a case, the amount that each non-participating Member State will 

be deemed to have contributed to that liability and the related costs must be determined 

pro rata on the basis of its respective gross national income, as determined in 

accordance with Article 2(7) of Council Decision 2007/436/EC, Euratom of 7 June 

2007 “on the system of the European Communities’ own resources” (or with any 

ensuing EU act amending or repealing it).  

The compensation costs must be distributed among the participating Member States pro 

rata (as well) on the basis of the weight of their respective gross national income, as 

determined in accordance with that Council Decision’s same Article.
402

 Subsequently, 

each participating Member State’s liability under this arrangement is separate and 

individual and not joint and several; each of them must respond only for their part of 

the reimbursement obligation as determined in accordance with the SRF Agreement.
403

 

(2) The Commission is called upon to coordinate any reimbursement action by the 

Contracting Parties in accordance with the above criteria, by calculating the basis on 

which payments are to be made, issuing notices to the Contracting Parties requiring 

payments to be made and calculating interest.
404

 

 

5.3 Review 

By 31 December 2017 at the latest, and every 18 months thereafter, the Board must 

submit to the European Parliament and to the Council a Report on the implementation 

of the SRF Agreement and in particular on the proper functioning of the mutual use of 

the SRF and its impact on financial stability and the internal market. In addition, by 31 

December 2025 at the latest, on the basis of an assessment of the experience with its 

implementation contained in the above Reports of the Board, the necessary steps must 

be taken, in accordance with the Treaties, in order to incorporate its substance into the 

EU legal framework.
405

 

                                                 
401 

Ibid., Article 15(1) and recital (21), first sentence. 

402 
Ibid., Article 15(2)-(3). The non-participating Member States must be reimbursed on the 

dates of the entries in the accounts referred to in Article 9(1) of Council Regulation (EC, 

Euratom) No 1150/2000 of 22 May 2000 “implementing Decision 2007/436/EC, Euratom on 

the system of the Communities’ own resources” (OJ L 130, 31.5.2000, pp. 1-12) of the amounts 

corresponding to the payments from the EU budget to settle the non-contractual liability and 

costs related thereto following the adoption of the associated amending budget. Any interest 

must be calculated in accordance with the provisions on interest for amounts made available 

belatedly applicable to the EU’s own resources and amounts must be converted between 

national currencies and the euro at an exchange rate determined in accordance with Article 

10(3), first paragraph of that Council Regulation (ibid., Article 15(4)). 

403 
Ibid., recital (21), second sentence. 

404 
Ibid., Article 15(5). 

405 
Ibid., Article 16 and recital (25). To the author’s knowledge, the 2017 Report is not publicly 

available.   
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Chapter 3 

The Single Resolution Board 

 

 

Section A:  

Legal status, seat and composition 

 

1. Legal status 

(1) As already mentioned in the previous Chapter,
406

 the Board was established by the 

SRMR
407

 and became fully operational on 1 January 2015.
408

 Unlike the ECB which is 

a Treaty-based EU institution,
409

 it is a (specific) EU agency with a specific structure 

corresponding to its specific tasks, which departs from the model of all other EU 

agencies in order to ensure a swift and effective decision-making process in 

resolution.
410

 The Board belongs to the decentralised agencies set up in order to perform 

technical, scientific or managerial tasks that support the EU institutions in policy making and 

implementation. According to the revised “Meroni doctrine” following a (relatively recent) 

ECJ Judgment (in Case C-270/12),
411

 any conferral of implementing powers needs to be 

clearly defined by the empowering act, and the exercise of the relevant powers must be 

effectively controlled by the delegating authority (political control) and be subject to legal 

review (legal control). As the purpose of this doctrine is the protection of EU institutional 

balance, it becomes evident that political responsibility cannot be conferred upon executive 

bodies.
412

  

(2) The Board has legal personality.
413

 It enjoys in each Member State (including the 

non-participating ones) the most extensive legal capacity accorded to legal persons 

under national law (inter alia, the right to acquire or dispose of movable and 

immovable property and the right to be a party to legal proceedings) and is represented 

by its Chair.
414

  

                                                 
406 

See above in Chapter 2, Section A, under 1.1 (1). 

407 
SRMR, Article 42(1), first sentence. 

408 
Ibid., Article 98(1). Article 98(2)-(3) provides that the Commission was responsible for the 

Board’s establishment and initial operation, until the latter had the operational capacity to 

implement its own budget and lays down the powers of its interim Chair (see also recital (119)). 

These provisions were not activated. 

409
 TEU, Article 13(1), second sub-paragraph, sixth indent. 

410 
SRMR, Article 42(1), second sentence and recital (31), first sentence. 

411
 Judgment of the Court (Grand Chamber), 22 January 2014, United Kingdom of Great Britain 

and Northern Ireland v European Parliament and Council of the European Union (Regulation 

(EU) No 236/2012 — Short selling and certain aspects of credit default swaps — Article 28 — 

Validity — Legal basis — Powers of intervention conferred on the European Securities and 

Markets Authority in exceptional circumstances), Case C-270/12, EU:C:2014:18. On this case, 

see by way of mere indication Repasi (2014). 

412
 See also recital (26), third sentence SRMR; On EU agencies, see Chiti (2018). 

413 
Ibid., Article 42(1), third sentence. 

414 
Ibid., Article 42(2)-(3). 
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It must act in compliance with EU law and (since it is not an EU institution and does 

not have the power to take final binding decisions), in particular, with the Council and 

Commission decisions, in accordance with the SRMR.
415

 

 

2. Seat – Headquarters Agreement and operating conditions 

The Board’s seat is located in Brussels (Belgium).
416

 The Board should conclude with 

Belgium a Headquarters Agreement after obtaining the approval of the Board in its 

Plenary Session and not later than 20 August 2016. This Agreement should lay down 

the necessary arrangements concerning the accommodation to be provided for the 

Board in Belgium, the facilities to be made available by that Member State, and the 

specific rules applicable therein to the Board’s Chair, its members in its Plenary 

Session, its staff and members of their families.
417

 Belgium must also provide the best 

possible conditions to ensure the proper functioning of the Board in is Plenary session 

“including multilingual, European-oriented schooling and appropriate transport 

connections [!]”.
418

 

 

3. Composition 

In order to ensure that due account is taken of all relevant interests at stake in resolution 

procedures,
419

 the Board is composed of the following: firstly, a Chair, appointed in 

accordance with Article 56;
420

 secondly, four further full-time members, also appointed 

in accordance with Article 56 (the ‘other full-time members’); and thirdly, a member 

appointed by each participating Member State, representing their NRAs.
421

 Each 

member, including the Chair, has one vote.
422

  

In addition, each the Commission and the ECB also designate a representative, which 

are entitled to participate in the meetings of the Board’s Plenary and Executive 

Sessions as ‘permanent observers’, entitled to participate in the debates and having 

access to all documents. If in a participating Member State there are more than one 

NRA (e.g. one for credit institutions and their groups and one for investment firms and 

their groups), a second representative may participate as observer as well without 

voting rights.
423

   

                                                 
415 

Ibid., Article 44. On the compliance of Board’s decisions with EU law, see also Article 5(2), 

first sub-paragraph above (discussed in Chapter 2, Section A, under 2.2 (1)). 

416 
Ibid., Article 48. 

417 
Ibid., Article 97(1). As of April 2019 this Agreement, even if concluded, was not publicly 

available. 

418 
Ibid., Article 97(2). There is no doubt that such provisions are not usually included in 

legislative texts adopted by the European Parliament and the Council.   

419 
Ibid., recital (31), second sentence. 

420 
On this Article, see below in Section B, under 5.1. 

421 
SRMR, Article 43(1), points (a)-(c), respectively. 

422 
Ibid., Article 43(2).  

423 
Ibid., Article 43(3)-(4). 
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Section B: 

Governance 

 

1. General overview 

The Board’s administrative and management structure comprises the following: a 

Plenary Session performing the tasks referred to in Article 50 (see below, under 2); an 

Executive Session performing the tasks referred to in Article 54 (under 3); a Chair 

performing the tasks referred to in Article 56 (under 4); and a Secretariat, which 

provides the necessary administrative and technical support on the performing of the 

tasks assigned to the Board.
424

 

On the basis of the provisions of the Proposal submitted by the Commission, upon establishment 

of the EDIS, which will be administered by the Board, the latter’s composition will (in addition 

to its existing above-mentioned members) also comprise a member appointed by each 

participating Member State, representing its designated authority.
425

 All Board members will 

participate in the ‘Joint Plenary Session’, the establishment of which will modify the current 

Board’s administrative and management structure,
426

 since the majority of the current tasks in its 

Plenary Session
427

 will be transferred to the newly established session.
428

   

Under the proposed new structure, the members of the Board in accordance with its existing 

structure will participate in its plenary session relating to the SRM (the ‘SRM plenary 

session’), while all members will participate in its plenary session relating to EDIS (the ‘EDIS 

plenary session’).
429 In this session, the Board will evaluate the application of the EDIS, once 

the DIF’s net accumulated use in the last consecutive 12 months reaches the threshold of 25% of 

the final target level.
430

 

 

2. The Board’s Plenary Session  

2.1 Composition 

In the Board’s Plenary Sessions participate all its members (according to the above-

mentioned).
431

 The Board may, if relevant, invite observers, in addition to the 

permanent ones appointed by the Commission and the ECB (which participate ipso 

jure),
432

 to participate in the Plenary Session’s meetings on an ad hoc basis, including 

an EBA representative.
433

  

 

                                                 
424 

SRMR, Article 43(5); see also recital (32), first sentence. 

425
 Proposed SRMR, Article 43(1), new point (d).   

426
 Ibid., amended Article 43(5), point (a) with reference to Article 48a.   

427
 SRMR, Article 50; see just below, under 2.2.    

428
 Proposed SRMR, Article 49b.  

429
 Ibid., amended Article 49 and Article 49a, respectively.   

430
 Ibid., amended Article 50a, point (a).  

431 
SRMR, Article 49 with reference to Article 43(1); see just above in Section A, under 3 (1). 

432 
See just above in Section A, under 3 (2). 

433 
SRMR, Article 51(3) and recital (35), first sentence. 
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According to recital (35), since the EBA must in accordance with it founding Regulation assess 

and coordinate initiatives on resolution plans with a view to promoting convergence in that 

field, as a general rule, the Board should always invite the EBA when matters are discussed for 

which, in accordance with the BRRD, the EBA must develop regulatory or implementing 

technical standards or to issue Guidelines. Other observers, such as a representative of the ESM, 

should, where appropriate, also be invited to attend the meetings of the Board.
434 

 

2.2 Tasks 

In this session, the Board has a broad range of resolution and managerial tasks and 

must act in accordance with the general principles laid down in Article 6 and the 

resolution objectives laid down in Article 14.
435

 In particular: 

(1) Firstly, it must adopt its own Rules of Procedure and those of the Executive 

Session;
436

 by 30 November each year, the Annual Work Programme for the 

following year, based on a draft by the Chair and then transmitted for information to 

the European Parliament, the Council, the Commission, and the ECB; the Board’s 

Annual Report (referred to in Article 45), which must contain detailed explanations 

on the budget implementation;
437

 the Financial Regulations applicable to the Board in 

accordance with Article 64;
438

 an anti-fraud strategy, proportionate to fraud risks, under 

a cost-benefit analysis;
439

 and rules for the prevention and management of conflicts of 

interest in respect of its members.
440

 With regard to the last aspect, the Plenary Session 

adopted on 25 November 2015 a Code of Conduct (SRB/PS/2015/13),
441

 which also applies to 

the members of the Executive Session, and a Code of Ethics.
442

 

(2) It must also adopt and monitor the Board’s annual budget in accordance with 

Article 61(2), approve its final accounts and give discharge to the Chair in accordance 

with Article 63(4) and (8).
443

 

(3) With regard to the SRF, the Board in its Plenary Session must undertake the 

following: 

 

                                                 
434 

Ibid., recital (35), third - fifth sentences. 

435 
Ibid., Article 50(2), first sub-paragraph. On Article 6, see above in Chapter 2, Section A, 

under 3, and on Article 14 below in Chapter 5, Section A, under 1. 

436 
Both these documents were adopted on 29 April 2015 by Board decisions and entered into 

force on the same date (SRB/PS/2015/9 and SRB/PS/2015/8, respectively, available at: https:// 

srb.europa.eu/sites/srbsite/files/srb-rules-of-procedure-plenary-session_en.pdf and https://srb. 

europa.eu/sites/srbsite/files/ srb-rules-of-procedure-executive-session_en.pdf).  

437 
See below in Section C, under 2.1.1 (1). 

438 
See below in Section C, under 1.3.5. 

439 
See below in  Section E, under 3.8. 

440 
SRMR, Article 50(1), points (k), (a), (g), (h), (i) and (j), respectively. 

441 
Available at: https://srb.europa.eu/sites/srbsite/files/code_of_conduct.pdf. 

442 
The text of this code (“Code of Ethics and good administrative behaviour for staff of the 

Single Resolution Board” (SRB/PS/2015/12)), which is also based on Article 47 SRMR, is 

available at: https://srb.europa.eu/sites/srbsite/files/srb_ps_2015_12.pdf.  

443 
SRMR, Article 50(1), point (b). 

https://srb.europa.eu/sites/srbsite/files/code_of_conduct.pdf
https://srb.europa.eu/sites/srbsite/files/srb_ps_2015_12.pdf
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Firstly, it must decide on the use of the SRF, if SRF support in a specific resolution 

action is required above the threshold of five billion euros for which the weighting 

of liquidity support is 0,5.
444

 In this case, the draft resolution scheme prepared by the 

Executive Session is deemed to be adopted unless, within three hours from its 

submission, at least one member of the Plenary Session has called a meeting of that 

session; in such a case, the decision on the resolution scheme must be taken by the 

Plenary Session.
445

 

Secondly, if SRF support is required exceeding the above-mentioned threshold of 

five billion euros, it must decide on the necessity to raise extraordinary ex-post 

contributions in accordance with Article 71; voluntary borrowing between financing 

arrangements (see Article 72); resort to alternative financing means (see Articles 

73-74); and the mutualisation of national financing arrangements (see Article 78).
446

 

Thirdly, once the net accumulated use of the SRF in the last consecutive twelve 

months reaches the threshold of five billion euros, it must evaluate the application of 

the resolution tools, in particular the use of the SRF, and provide guidance to the 

Executive Session (in particular, if appropriate, differentiating between liquidity and 

other forms of support), which the latter must follow in subsequent resolution 

decisions.
447

 Guidance should also focus on ensuring the non-discriminatory application of 

resolution tools, on avoiding a depletion of the SRF and differentiating appropriately 

between no-risk or low-risk liquidity and other forms of support.
448 

Finally, it must take decisions on the investments in accordance with Article 75.
449

 

(4) It must exercise, with respect to the staff of the Board, the ‘appointing authority 

powers’ conferred by the Staff Regulations on the Appointing Authority and by the 

Conditions of Employment of Other Servants of the EU, as laid down by Council 

Regulation (EEC, Euratom, ECSC) No 259/68 of 29 February 1968
450

 “laying down 

the Staff Regulations of Officials and the Conditions of Employment of Other Servants 

of the European Communities and instituting special measures temporarily applicable 

to officials of the Commission” (the ‘Staff Regulations’).
451

 In this respect, it must 

adopt, in accordance with Article 110 of the Staff Regulations, a decision based on 

Article 2(1) of the Staff Regulations and on Article 6 of the Conditions of Employment, 

delegating to the Chair relevant appointing authority powers and establishing the 

conditions under which the delegation of powers can be suspended. The Chair may be 

authorised to sub-delegate those powers.
452

 

                                                 
444 

Ibid., Article 50(1), point (c). According to recital (33), fifth sentence, where liquidity 

support involves no or significantly less risk than other forms of support, in particular in the 

case of a short-term, one-off extension of credit to solvent institutions against adequate 

collateral of high quality, it is justified to give such a form of support a lower weight of only 0,5.  

445 
Ibid., Article 50(2), second sub-paragraph and recital (33), fourth sentence.  

446 
Ibid., Article 50(1), point (e); on Articles 71-74 and 78 see below in Chapter 6, Section A, 

under 4 and 1.4, respectively. 

447 
Ibid., Article 50(1), point (d) and recital (33), sixth sentence.  

448 
Ibid., recital (33), seventh sentence.  

449 
Ibid., Article 50(1), point (f); on Article 75, see below in Chapter 6, Section A, under 

1.2.2.1. 

450 
OJ L 56, 4.3.1968, pp. 1-7. 

451 
SRMR, Article 50(1), point (l).  

452 
Ibid., Article 50(3), first sub-paragraph  

http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:1968:056:TOC
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In exceptional circumstances, the Board in its Plenary Session may decide to temporarily 

suspend the delegation of the appointing authority powers to the Chair and any sub-delegation 

by the latter and either exercise them itself or delegate them to one of its members or to a staff 

member other than the Chair.
453

 It must also adopt appropriate implementing rules for 

giving effect to the Staff Regulations and the Conditions of Employment in accordance 

with Article 110 of the Staff Regulations.
454

  

(5) The other tasks of the Board in its Plenary Session are:
455

  

firstly, the appointment of an Accounting Officer, subject to the Staff Regulations 

and the Conditions of Employment, who must be functionally independent in the 

performance of his/her duties; 

secondly, ensure the adequate follow-up to findings and recommendations arising 

from the internal or external audit reports and evaluations, as well as from 

investigations of the European Anti-Fraud Office;
456

 

thirdly, taking all decisions on the establishment of the Board’s internal structures 

and, where necessary, their modification; and 

finally, the approval of the framework on cooperation within the SRM referred to in 

Article 31(1) in order to organise the practical arrangements for the cooperation 

between the Board and the NRAs; this framework was established by a Decision of 

28 June 2016 (SRB/PS/2016/07)
457

 (the “Cooperation Framework Agreement”, 

‘COFRA’).   

 

2.3 Meetings  

The Chair convenes and chairs the meetings of the Plenary Session (in accordance with 

Article 56(2), point (a)).
458

 The Board in its Plenary Session must hold at least two 

ordinary meetings annually. In addition, it meets on the initiative of the Chair or at the 

request of at least one-third (1/3) of its members. If the Commission’s representative 

requests the Chair to convene a meeting of the Plenary Session, the Chair must provide 

reasons in writing, if he/she decides not to convene a meeting in due time.
459

 The 

secretariat of the Plenary Session is provided by the Board.
460

  

 

2.4 Decision-making process 

In principle, the Board in its Plenary Session takes decisions by a simple majority of its 

members.
461

 By way of derogation, the following rules apply: 

                                                 
453 

Ibid., Article 50(3), second sub-paragraph. 

454 
Ibid., Article 50(1), point (m). 

455 
Ibid., Article 50(1), points (n)-(q). 

456 
See below in Section E, under 3.8. 

457 
Available at: https://srb.europa.eu/sites/srbsite/files/srb_ps_2016_07.pdf. 

458 
See also below in the present Section, under 4. 

459 
SRMR, Article 51(1)-(2).  

460 
Ibid., Article 51(4). 

461 
Ibid., Article 52(1), first sentence.  

https://srb.europa.eu/sites/srbsite/files/srb_ps_2016_07.pdf
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Firstly, decisions with regard to the use of the SRF in accordance with Article 

50(1), points (c)-(d)
462

 are taken by a simple majority of Board members, 

representing at least 30% of contributions. The same applies to decisions on the 

mutualisation of national financing arrangements (in accordance with Article 78) 

limited to the use of the financial means available in the SRF.
463

  

Secondly, decisions on the raising of ex-post contributions, on voluntary borrowing 

between financing arrangements and on alternative financing means (in accordance 

with Articles 71-74) are taken by a majority of two thirds (2/3) of Board members 

representing at least 50% of contributions during the eight-year initial period until 

the SRF is fully mutualised, and a majority of two thirds (2/3) of Board members 

representing at least 30% of contributions from then on.
464

 The same applies to 

decisions on the mutualisation of national financing arrangements (in accordance 

with Article 78) exceeding the use of the financial means available in the SRF. 

In all cases, each member has one vote and in the event of a tie the Chair has a casting 

vote.
465

 The Rules of Procedure establish more detailed voting arrangements, in particular the 

circumstances in which a member may represent another member, including, where appropriate, 

rules governing quorums.
466

 

 

3. The Board’s Executive Session  

3.1 Composition   

(1) The Board in its Executive Session is composed of the Chair, the (four) other full-

time members and the permanent observers appointed by the Commission and the 

ECB.
467

 Board members appointed by each participating Member State, representing 

their NRAs, participate in the Board’s Executive Session according to the following:
468

 

Firstly, when deliberating on a designated entity or a group of entities established 

only in one participating Member State, the member appointed by that Member 

State must also participate in the deliberations and in the decision-making process; 

in this case applicable are the rules laid down in Article 55(1).
469

 

Secondly, when deliberating on a cross-border group, the member appointed by the 

Member State in which the group-level resolution authority (GLRA) is situated and 

the members appointed by the Member States in which a subsidiary or entity 

covered by consolidated supervision is established must also participate in the 

decision-making process; in this case applicable are the rules laid down in Article 

55(2).
470

 

                                                 
462 

See just above, under 2.2. 

463 
SRMR, Article 52(2), first sentence. 

464 
Ibid., Article 52(3), first sentence. 

465 
Ibid., Article 52(1)-(3), second and third sentences. 

466 
Ibid., Article 52(4); see also Rules of Procedure, Article 9. 

467 
Ibid., Article 53(1), first sub-paragraph, first sentence and recital (32), second sentence. 

468 
Ibid., Article 53(2). 

469 
Ibid., Article 53(3) and recital (32), third sentence; on Article 55(1) see below, under 3.4. 

470 
Ibid., Article 53(4) and recital (32), fourth sentence; on Article 55(2) see below, also under 

3.4. 
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If relevant, the Board in its Executive Session may invite to participate at its meetings, 

and on an ad hoc basis, observers in addition to the permanent ones, including an EBA 

representative (having regard to the EBA’s tasks), and NRAs of non-participating 

Member States, when deliberating on a group having subsidiaries or significant 

branches in those.
471

 

(2) Since the participants in the decision-making process of the Board in its Executive 

Session would change depending on the Member State where the relevant institution or 

group operates, the Chair and the other full-time members must ensure that the 

resolution decisions and actions, in particular with regard to the use of the SRF, across 

the different formations of the Board’s Executive Session are coherent, appropriate and 

proportionate.
472

 

 

3.2 Tasks 

(1) The Board’s tasks in its Executive Session consist in preparing the decisions to be 

adopted by its Plenary Session and taking the decisions to implement the SRMR to the 

fullest extent possible, unless otherwise provided therein.
473

 In exercising these tasks it 

must undertake the following: 

Firstly, at the phase of preparation for resolution, in must, because of the 

institution-specific nature of the information contained therein, prepare, assess and 

approve resolution plans for entities and groups referred to in Article 7(2) (and, if 

the conditions for their application are met, in Articles 7(4), point (b) and 7(5)) in 

accordance with Articles 8 and 10-11.
474

 It must also apply simplified obligations 

to certain entities and groups (Article 11) and determine the MREL that such 

entities and groups need to meet at all times (Article 12).
475

 

Secondly, it must provide the Commission, as early as possible, with a resolution 

scheme in accordance with Article 18 accompanied by all relevant information, 

allowing in due time the Commission to assess and decide or, where appropriate, 

propose a decision to the Council in accordance with Article 18(7).
476

  

Finally, it must decide upon the Board’s part II of the budget on the SRF in 

accordance with Article 60.
477

 

(2) In cases of urgency, the Board in this session may take certain provisional decisions 

on behalf of the Board in its Plenary Session, in particular on administrative 

management matters, including budgetary ones and must keep the Board in its Plenary 

Session informed of its decisions on resolution.
478 

                                                 
471 

SRMR, Article 53(1), third sub-paragraph. 

472 
Ibid., Article 53(5) and recital (34). More detailed rules on the Executive Session’s 

composition are laid down in Article 3 of its Rules of Procedure. 

473 
Ibid., Article 54(1) and recital (33), first sentence. 

474 
Ibid., Article 54(2), point (a) and recital (33), second sentence. 

475 
Ibid., Article 54(2), points (b)-(c); on Articles 8 and 10-12, see below in Chapter 4, Sections 

B-C. 

476 
Ibid., Article 54(2), point (d); on Article 18, see below in Chapter 5, Section C. 

477 
Ibid., Article 54(2), point (e); on Article 60, see below in Section C, under 1.3.2 (2). 

478 
Ibid., Article 54(3)-(4). 
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3.3 Meetings  

The Board in its Executive Session must meet as often as necessary. Meetings are 

convened by the Chair on his/her own initiative or at any member’s request and are 

chaired by him/her.
479

 

 

3.4 Decision-making process 

With regard to the decision-making process followed by the Board in its Executive 

Session, when deliberating on an individual entity or a group established only in one 

participating Member State, the Chair and the other full-time members may take a 

decision by a simple majority if all members referred to in Article 53(1) and (3)
480

 are 

not able to reach a joint agreement by consensus within a deadline set by the Chair.
481

 

Equally, when deliberating on a cross-border group, if all members referred to in 

Article 53(1) and (4)
482

 are not able to reach a joint agreement by consensus within a 

deadline set by the Chair, the Chair and the other full-time members may take a 

decision by a simple majority.
483

 In the event of a tie, the Chair has a casting vote.
484

 

 

4. The Chair 

The Board is chaired by a full-time Chair who is responsible for preparing the Board’s 

work, in its Plenary and Executive Sessions, and convening and chairing its meetings; 

all staff members; matters of day-to-day administration; the establishment of a draft 

Board’s budget and its implementation (in accordance with Articles 61(1) and 63);
485

 

the Board’s management and the implementation of its annual work programme; and 

the preparation, each year, of a draft of the Annual Report referred to in Article 45.
486

 

In the performance of these tasks, the Chair is assisted by a “dedicated staff”.
487

 He/she 

is also assisted by a Vice-Chair, who must carry out the functions of the Chair in 

his/her absence or reasonable impediment.
488

 As already mentioned,
489

 for the purpose of 

acting within the scope of the BRRD, the Chair is an observer to the EBA’s Board of 

Supervisors.
490

 

                                                 
479 

Ibid., Article 53(1), first sub-paragraph, second sentence and second sub-paragraph. 

480 
See above, under 3.1 (1), first case. 

481 
SRMR, Article 55(1). 

482 
See above, under 3.1 (1), second case. 

483 
SRMR, Article 55(2).  

484 
Ibid., Article 55(3). The decision-making process is also governed by the (more detailed) 

provisions of Article 8 of the Rules of Procedure. 

485 
See below in Section C, under 1.3.1 (3) and 1.3.4. 

486 
See below also in Section C, under 2.1.1 (1). 

487 
SRMR, Article 56(1)-(2).  

488 
Ibid., Article 56(3). It is noted that the Vice-Chair is not a Board member in accordance with 

Article 43 (see above in Section A, under 3). 

489 
See above in Chapter 2, Section A, under 2.3. 

490 
SRMR, Article 95, point (3) adding a new sub-paragraph to Article 40(6) EBA Regulation. 



 114 

 

5. Appointment and removal of the Chair, the Vice-Chair and the other 

full-time members of the Board 

5.1 Appointment 

5.1.1 The provisions of the SRM Regulation  

(1) Taking into account the Board’s tasks, the Chair, the Vice-Chair and the other full-

time members are appointed on the basis of merit, skills, knowledge of banking and 

financial matters, and of experience relevant to financial supervision, regulation as well 

as bank restructuring, insolvency and resolution. These members must be chosen on the 

basis of an open selection procedure, which must respect the principles of gender 

balance, experience and qualification. The European Parliament and the Council must 

be kept duly informed at every stage of the procedure in a timely manner.
491

 

(2) The Chair, the Vice-Chair and the other full-time members may not hold office at 

national, EU, or international level. Their term of office is five years and, in principle, 

not renewable.
492

 Exceptionally, the term of office of the first Chair was three years, 

renewable once for a period of five years.
493

 The Chair, the Vice-Chair and the other 

full-time members will remain in office until their successors are appointed. A Chair 

whose term of office has been extended may not participate in another selection 

procedure for the same post at the end of the overall period.
494

 

(3) With regard to the appointment procedure, the Commission, after hearing the Board 

in its Plenary Session, must provide the European Parliament with a shortlist of 

candidates for the positions of Chair, Vice-Chair and other full-time members and 

inform accordingly the Council.
495

 It must also submit a proposal for the appointment 

of these members for approval by the European Parliament. Upon approval of that 

proposal, the Council, acting by qualified majority, must adopt an Implementing 

Decision to appoint these members.
496

 

 

5.1.2 The provisions of the Interinstitutional Agreement between the European 

Parliament and the Board  

On 16 December 2015 the European Parliament (for the purposes of this Sub-section, 

the ‘EP’) and the Board signed an Interinstitutional Agreement “on the practical 

modalities of the exercise of democratic accountability and oversight over the exercise 

of the tasks conferred on the Single Resolution Board within the framework of the 

Single Resolution Mechanism”
497

 (the ‘EP-SRB Agreement’).  

                                                 
491 

Ibid., Article 56(4), recital (31), third and fourth sentences and recital (39), fourth sentence. 

492 
Ibid., Article 56(5). 

493 
This has been the case, since the term of the first Chairperson, Miss Elke König, was 

renewed. 

494 
SRMR, Article 56(7)-(8). 

495 
Ibid., Article 56(6), first sub-paragraph and recital (31), fifth sentence. Apparently, for the 

appointment of the first members of the Board, the Commission provided the candidates’ 

shortlist without hearing the Board (ibid., Article 56(6), second sub-paragraph). 

496 
Ibid., Article 56(6), third sub-paragraph and recital (31), sixth and seventh sentences.  

497 
OJ L 339, 24.12.2015, pp. 58-65. 
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According to this Agreement, in their respective roles in the selection procedure, the EP 

and the Board must aim at the highest professional standards and take into account the 

need to safeguard the EU interests as a whole and diversity in the composition of the 

Board. In particular:
  

Information concerning stages of the selection procedure: to the extent that the Board 

has been involved, it must keep the EP’s competent committee duly and in a timely 

manner informed of all stages of the selection procedure, such as concerning the 

publication of the vacancy notice, the selection criteria and the specific job profile, the 

composition of the pool of applicants (number of applications, mix of professional 

skills, gender and nationality balance), as well as of the method by which the pool of 

applicants is screened in order to draw up a shortlist of at least two candidates for each 

of the positions of Chair, Vice-Chair and four further full-time members of the Board. 

This does not apply if the Board has not been involved.  

Consultation of the Board during informal hearings and questions to shortlisted 

candidates: when the Commission, having heard the Board, provides the EP with a 

shortlist of candidates in accordance with Article 56(6) SRMR, the EP’s competent 

committee may consult the Board concerning the shortlisted candidates. 

Formal hearings of preferred candidates: when the Commission submits to the EP for 

approval its proposals for the Board members of the Board, the EP’s competent 

committee may, in the context of a public hearing of each of them, consult the Board 

on the proposed candidates. 

Approval: the EP must inform the Board of its decision concerning the approval of 

each candidate proposed by the Commission, including the outcome of a vote in the 

EP’s competent committee and plenary. Taking into account its calendar, the EP must 

aim to take that decision within six weeks of the date of receipt of the proposal from the 

Commission concerning the candidates.
498

 

 

5.2 Removal   

In terms of personal independence, the Chair, the Vice-Chair and the other full-time 

members may be removed from their office only if they no longer fulfil the conditions 

required for the performance of their duties, or have been guilty of serious 

misconduct.
499

 The removal is effected by a Council Implementing Decision (adopted 

in this case as well by qualified majority) on a proposal from the Commission and 

approved by the European Parliament.
500

 For this purpose, the European Parliament or 

the Council may inform the Commission that it considers the conditions for the 

removal of any member from office to be fulfilled, to which the Commission must 

respond.
501

 When the European Parliament informs the Commission about its consideration on 

the fulfilment of the conditions for the removal from office of any Board member, it may also 

inform the Board of the same.
502

  

                                                 
498 

EP-SRB Agreement, Section II (1)-(4). 

499
 Exactly the same conditions apply with regard to the removal of the Chair of the ECB 

Supervisory Board in the context of the SSM (SSMR, Article 26(4), first sub-paragraph). 

500 
SRMR, Article 56(9), first sub-paragraph. 

501 
Ibid., Article 56(9), second sub-paragraph. 

502 
EP-SRB Agreement, Section II (5).  
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Section C: 

Independence and accountability 

 

1. Independence 

1.1 General overview 

The SRMR contains specific provisions on the independence of the Board and the 

NRAs. In particular, the Board’s and NRAs’ institutional independence is governed by 

Article 47 SRMR (see below, under 1.2); the Board’s financial independence is 

stipulated in Articles 57-65 (under 1.3); its operational independence is guaranteed by 

Articles 8-16 and 28-41, which lay down its necessary powers in order to fulfil its 

objectives; finally, the personal independence of its full-time members (including the 

Chair) is governed, as already mentioned, by Article 56.
503

 

 

1.2 Institutional independence  

Institutional independence is governed by Article 47 SRMR and Article 4 of the Code 

of Conduct for the Board members which provide the following: 

(1) When performing the tasks conferred on them by the SRMR, the Board and the 

NRAs must act independently, in the general interest, and in accordance with the 

general principles laid down in Article 6 and the resolution objectives laid down in 

Article 14.
504

 It must also have the capacity to deal with large groups and act swiftly 

and impartially and should ensure that appropriate account is taken of national financial 

stability, financial stability of the EU and the internal market.
505

 

(2) The Chair, the Vice-Chair and the other full-time members must perform their tasks 

in conformity with the decisions of the Board, the Council and the Commission. They 

must act independently and objectively in the interest of the EU as a whole and neither 

seek nor take instructions from EU institutions or bodies, any Member State’s 

government or any other public or private body.
 
In the deliberations and decision-

making processes within the Board they must express their own views and vote 

independently.
506

 Vice versa, neither the Member States and the EU institutions or 

bodies nor any other public or private body may seek to influence them.
507

 Overall, 

Board members and other participants in Board sessions must carry out the tasks 

conferred upon them free from any interference (in particular from industry) that would 

affect their independence.
508 

                                                 
503 

See above in Section B, under 5.1.1.   

504 
SRMR, Article 47(1) and recital (39), first sentence, as well as Code of Conduct, Article 

4(1). On Article 6 SRMR, see above in Chapter 2, Section A, under 3 and on Article 14 see 

below in Chapter 5, Section A, under 1.  

505 
SRMR, recital (39), second and third sentences.  

506 
SRMR, Article 47(2) and Code of Conduct, Article 4(2). 

507 
SRMR, Article 47(3) and Code of Conduct, Article 4(3). 

508 
Code of Conduct, Article 4(4). Article 8 governs in detail the related issue of ‘cooling-off 

periods’. 
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(3) Board members must abstain from any other professional activities and resign from 

any other position that could hinder their independence (or present them with the 

possibility of using privileged information).
509

 

(4) In accordance with the above-mentioned Staff Regulations,
510

 after leaving service, 

the Chair, the Vice-Chair and the other full-time members continue to be bound by the 

duty to behave with integrity and discretion as regards the acceptance of certain 

appointments or benefits.
511

 

 

1.3 Financial independence  

1.3.1 Resources – general provisions on and establishment of the Board’s budget 

(1) The Board is responsible for devoting the necessary financial and human resources 

to the performance of the tasks conferred on it by the SRMR.
512

 In the light of the 

Board’s missions and the resolution objectives laid down in Article 14, which include, 

inter alia, the protection of public funds, the SRM’s functioning should be financed 

from contributions paid by the designated entities established in the participating 

Member States. The funding of the Board’s budget or its resolution activities may 

under no circumstances engage the budgetary liability of the Member States.
513

 

(2) On the basis of the above, the Board has an autonomous budget, which is not part of 

the EU budget, must be balanced in terms of revenue and expenditure and comprises 

two parts: Part I for the Board’s administration and Part II for the SRF.
514

  

(3) By 15 February each year, the Chair must draw up a draft budget, including a 

statement of estimates of the revenue and expenditure for the following year together 

with the establishment plan, and submit it to the Board for adoption. By 31 March, the 

Board in its Plenary Session must then, if necessary, adjust the Chair’s draft and adopt 

the final budget and the establishment plan.
515

  

 

1.3.2 Parts I and II of the budget    

(1) The revenues of Part I consist of the annual contributions necessary to cover the 

annual estimated administrative expenditure; its expenditure covers staff, remuneration, 

administrative, infrastructure, professional training and operational expenses.
516

 This is 

without prejudice to NRAs’ right to levy fees in order to cover their administrative 

expenditures, including expenditures for cooperating with and assisting the Board.
517

 

                                                 
509 

Ibid., Article 4(5); see also Article 56(5), second sub-paragraph SRMR (referred to above in 

Section B, under 5.1.1 (2)). 

510 
See above in Section B, under 2.2 (4). 

511 
SRMR, Article 47(4). 

512 
Ibid., Article 57(1). 

513 
Ibid., Article 57(2) and recital (41); see also Article 6(6) relating to the general principles 

(presented above in  Chapter 2, Section A, under 3). 

514 
Ibid., Article 58 and recital (97). 

515 
Ibid., Article 61(1) and (2), respectivley. The 2019 budget is available at: https://srb.europa. 

eu/sites/srbsite/files/plenary_session-annex_iii-budget_2019-style_guide_number_update.pdf. 

516 
Ibid., Article 59(1) and (2), respectively. 

517 
Ibid., Article 59(3) and recital (98). 
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(2) On the other hand, the revenues of Part II consist of the following:  

firstly, contributions paid by institutions established in the participating Member 

States in accordance with Articles 67(4) and 69-71,  

secondly, loans received either from other resolution financing arrangements in non-

participating Member States or from financial institutions or other third parties in 

accordance with Articles 72(1) and 73-74, respectively,  

thirdly, returns on the investments of the amounts held in the SRF in accordance 

with Article 75, and  

finally, any part of the expenses incurred for the purposes indicated in Article 76 

which is recovered in the resolution proceedings.  

Its expenditure consists of the expenses for the purposes indicated in Article 76, 

investments in accordance with Article 75, as well as interest paid on loans received 

either from other resolution financing arrangements in non-participating Member States 

or from financial institutions or other third parties (in accordance with Articles 72(1) 

and 73-74, respectively).
518

 

 

1.3.3 Internal audit and control 

The internal audit function set up within the Board must be performed in compliance 

with the relevant international standards, adopted by the International Federation of 

Accountants (the ‘IFAC’).
519

 The internal auditor, appointed by the Board, is 

responsible for verifying the proper operation of the budget implementation systems 

and the budgetary procedures and must advise the Board on dealing with risks by 

issuing independent opinions on the quality of management and control systems and 

recommendations for improving the conditions of operations’ implementation and 

promoting sound financial management. Internal control systems and procedures 

suitable for performing the internal auditor’s tasks must be put in place by the Board.
520

 

 

1.3.4 Implementation of the budget, presentation of accounts and discharge 

The implementation of the budget, the presentation of accounts and the discharge of the 

Chair in respect of the budget implementation are governed by the following rules: 

(1) The Chair acts as authorising officer and is responsible for the implementation of 

the Board’s budget.
521

  

(2) The Board’s Accounting Officer must send, by 1 March of the following financial 

year, the Board’s provisional accounts, accompanied by the Report on budgetary and 

financial management during the financial year, to the Court of Auditors for 

observations and, by 31 March of that financial year, submit this Report to the Board 

members, the European Parliament, the Council and the Commission. By the same 

date, the Chair must also transmit to the European Parliament, the Council and the 

Commission the provisional accounts for the preceding financial year.  

                                                 
518 

Ibid., Article 60(1) and (2), respectively; see also below in Chapter 6, Section A, under 1.3. 

519 
On this international financial forum, and its embedment in the fora adopting international 

financial standards on capital market regulation, see Gortsos (2019b), p. 99.  

520 
SRMR, Article 62. 

521 
Ibid., Article 63(1). 
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Upon receipt of the Court of Auditors’ observations on these accounts, the Chair, acting 

in his/her responsibility, must draw up the Board’s final accounts and send them to the 

Board in its Plenary Session for approval.
522

 

(3) Following the approval by the Board, the Chair must, by 1 July each year, send the 

final accounts for the preceding financial year to the European Parliament, the 

Council, the Commission, and the Court of Auditors. If observations are received from 

the Court of Auditors, the Chair must reply by 30 September. These final accounts are 

published in the Official Journal by 15 November each year.
523

 The Chair must also 

submit to the European Parliament or to the Council, at their request, any information referred to 

in the Board’s accounts, subject to the SRMR’s professional secrecy requirements.
524

 

(4) The Board, in its Plenary Session, is competent to give discharge to the Chair in 

respect of the budget implementation.
525

 

 

1.3.5 Adoption of Financial Regulations  

The Board must, after consulting the Court of Auditors and the Commission, adopt 

internal financial provisions in the form of ‘SRB Financial Regulations’ specifying 

the detailed procedure for establishing and implementing the Board’s budget in 

accordance with (the just above-mentioned) Articles 61 and 63. These Regulations 

must be based, to the extent compatible with the Board’s particular nature, on the 

framework Financial Regulation adopted (for bodies set up under the TFEU) in 

accordance with Article 70 of Regulation (EU, Euratom) 2018/1046 of the European 

Parliament and of the Council of 18 July 2018 “on the financial rules applicable to the 

general budget of the Union (…)
526

 (also referred to as the ‘General Financial 

Regulation’), which repealed, with effect from 3 August 2018, Regulation (EU, 

Euratom) No 966/2012
527

 of the same institutions.
528

 The first Financial Regulation, on 

the management of Part I of the Board’s budget, was adopted on 25 March 2015.
529

 

 

1.3.6 Contributions to the administrative expenditures of the Board 

(1) The designated entities must contribute to Part I of the Board’s budget in 

accordance with the SRMR and the Commission’s delegated acts adopted on the basis 

of Article 65(5).
530

 The amounts of these contributions must be fixed at a level 

ensuring that revenue in respect thereof is in principle sufficient for the balancing of 

Part I of the Board’s budget each year.  

                                                 
522 

Ibid., Article 63(2)-(4); on the Court of Auditors, see below in Section E, under 1.2. 

523 
Ibid., Article 63(5)-(7).  

524 
Ibid., Article 63(9).  

525 
Ibid., Article 63(8).  

526 
OJ L 193, 30.7.2018, pp. 1-222  

527 
OJ L 298, 26.10.2012, pp. 1-96. 

528 
SRMR, Article 64. 

529 
The consolidated version of this Regulation (of March 2016) is availabe at: https://srb. 

europa.eu/sites/srbsite/files/srb_financial_regulation_2015_consolidated_version_march_2016.p

df. 

530 
See just below under (2). 
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The Board must determine and raise, in accordance with the delegated acts provided for 

in Article 65(5), the contributions due by each designated entity in a decision 

addressed to it, and apply any rules ensuring that they are paid fully in a timely manner. 

The amounts raised according to the above-mentioned can be used only for the 

purposes of the SRMR.
531

  

(2) On the basis of Article 65(5), the Commission adopted its Delegated Regulation 

(EU) 2017/2361 of 14 September 2017 “on the final system of contributions to the 

administrative expenditures of the (…) Board”.
532

 This delegated act determines the 

type of these contributions and the matters for which they are due, the manner in which 

their amount is calculated and the way in which they are to be paid. It also specifies 

registration, accounting, reporting and other rules necessary to ensure that these 

contributions are fully paid in a timely manner.  

 

2. Accountability 

2.1 Accountability vis-à-vis EU institutions 

2.1.1 The provisions of the SRM Regulation 

For reasons of transparency and democratic control and in order to safeguard the rights 

of the EU, the Board is accountable to the European Parliament, the Council and the 

Commission for the implementation of the SRMR.
533

 This accountability requirement is 

governed by the following rules:
534

 

(1) The Board must submit an Annual Report to the European Parliament, the national 

parliaments of participating Member States (in accordance with Article 46
535

) the 

Council, the Commission and the Court of Auditors on the performance of its tasks 

under the SRMR. Subject to the requirements of professional secrecy imposed on the 

Board,
536

 that report must be published on its website.
537

 The Chair must present that 

report in public to the European Parliament and to the Council.
538

 

(2) In addition, the Board must reply orally or in writing to questions addressed to it by 

the European Parliament or by the Council, in accordance with its own procedures and 

in any event within five weeks of receipt of a question.
 
It must also cooperate with the 

European Parliament during investigations, subject to Article 226 TFEU
539

 and the 

Regulations referred to therein (last sub-paragraph).
540
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SRMR, Article 65(1)-(4).  

532 
OJ L 337, 19.12.2017, pp. 6-14. 
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SRMR, Article 45(1) and recital (42), third sentence. 
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535 
On this Article, see just below under 2.2. 

536 
On these requirements, see below in Section E, under 3.4. 
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SRMR, Article 45(6) and (8), first sentence. 
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(3) At the request of the European Parliament, the Chair must, at least on an annual 

basis, participate in a hearing by the former’s competent committee (ECON) on the 

performance of the Board’s resolution tasks. He/she may also be heard by the Council, 

at its request, on the performance of the Board’s resolution tasks. In addition, upon 

request, the Chair must hold confidential oral discussions with the Chair and the Vice-

Chairs of the European Parliament’s competent committee, if such discussions are 

required for the exercise of its powers under the TFEU.
541

 

 

2.1.2 The provisions of the EP-SRB Agreement 

2.1.2.1 Reports 

The Board must submit to the European Parliament (for the purposes of this Sub-

section, the ‘EP’) every year an Annual Report on the execution of the tasks conferred 

on it by the SRMR, which the Board’s Chair must present to the EP at a public hearing. 

The Annual Report must be made available on a confidential basis to the EP seven 

working days in advance of the public hearing and of its official publication by the 

Board on its website in one of the EU official languages.  

It must include a detailed explanation of the following nine aspects: execution of the 

tasks conferred on the Board by the SRMR; sharing of tasks with NRAs; cooperation 

with other national or EU relevant authorities, with any public financial assistance 

facility as provided for in Article 30(6) SRMR and with third countries, including 

recognition and assessment of third-country resolution proceedings;
542

 evolution of the 

Board’s structure and staffing, including the number and the national composition of 

seconded national experts; implementation of the Code of Conduct referred to in 

Section IV of the Agreement;
543

 amounts of administrative contributions raised in 

accordance with Article 65 SRMR;
544

 implementation of the budget for resolution 

tasks; and application of the SRMR provisions on the SRF.
545

  

 

2.1.2.2 Ordinary public hearings, ad hoc exchanges of views and special confidential 

meetings  

(1) At the request of the EP’s competent committee, the Board’s Chair must participate 

in ordinary public hearings on the execution of the resolution tasks conferred on the 

Board by the SRMR, including a discussion on the SRF. Two such hearings must be 

held on an annual basis. The Chair of the Board may also be invited to additional ad 

hoc exchanges of views with the EP’s competent committee on issues within the 

Board’s responsibility. Applicable to the Board is the principle of openness of EU 

institutions, bodies, offices and agencies as enshrined in Article 15(1) TFEU.
546

  

 

                                                 
541 
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542 
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543 
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(2) Discussions in special confidential meetings involve the exchange of confidential 

information regarding the execution of resolution tasks. With a few exceptions, only 

the Chair of the Board and the Chair and the Vice-Chairs of the EP’s competent 

committee may attend such meetings. All participants therein are subject to 

confidentiality requirements equivalent to those applying to the members of the Board 

and to its staff. No minutes must be taken, nor any other recording made, of the special 

confidential meetings, and no statement must be made for the press or any other media.  

(3) Ordinary public hearings, ad hoc exchanges of views and special confidential 

meetings may cover all aspects of the activity and functioning of the SRM. Persons 

employed by the EP or by the Board may not disclose to any unauthorised person or to 

the public information relating to the tasks conferred on the Board by the SRMR and 

acquired in the course of the application of the EP-SRB Agreement, even after their 

employment has ended or they have left such employment, unless that information has 

already been made public or is accessible to the public.
547

   

 

2.1.2.3 Responding to questions  

The Board must reply in writing to written questions put to it by the EP at the latest 

within five weeks of their transmission. Both the Board and the EP must dedicate a 

specific section of their websites for these questions and answers.
548

  

 

2.1.2.4 Access to information  

(1) At the latest within six weeks from the date of an Executive or Plenary Session of 

the Board, the Board must provide the EP’s competent committee with a 

comprehensive and meaningful record of the proceedings of that session, including an 

annotated list of decisions, enabling an understanding of the discussions.  

(2) In the event of the resolution of an entity, non-confidential information relating to it 

must be disclosed ex-post, once any restrictions on the provision of relevant 

information resulting from confidentiality requirements have ceased to apply. Such 

information must include a suitably consolidated balance sheet valued according to the 

principles set out in the SRMR at the moment the decision to resolve the entity was 

taken, clearly showing the net asset value of the entity and the value of the classes of 

assets and liabilities.  

In addition, depending on the resolution tools applied, the Board must publish the total 

amount of losses borne by the different classes of creditors where bail-in was applied, 

the amount and sources of funding used in the resolution process, and the proceeds of 

any sales of business units or assets. If Article 19 SRMR on State aid and SRF aid 

applies, non-confidential information relating to the exchanges between the 

Commission and the Board, as well as the Annual Reports referred to in Article 19(6) 

must be disclosed ex-post by the Board to the EP’s competent committee. The Board 

must also publish on its website general guidelines regarding its resolution practices.
549

   

 

                                                 
547 
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548 
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549 
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(3) The EP must apply appropriate safeguards and measures corresponding to the level 

of classification of Board information or Board documents and inform the Board 

thereof. On the other hand, the Board must inform the EP of the measures taken and the 

acts adopted in order to apply the security principles contained in the Commission 

security rules referred to in Article 91 SRMR,
550

 including information on the 

procedures for classifying information and the treatment of classified information.  

(4) The Board must inform the EP of the practical implementation of its internal 

security rules, including classification carried out during the year of the usual types of 

information handled by the Board and the treatment of classified information (as well 

as of any modification to the adopted internal security rules, in order to ensure that 

equivalence of basic principles and minimum standards for protecting classified 

information is maintained). When classifying information for which it is the originator, 

the Board must ensure the application of appropriate classification levels in line with its 

internal security rules, and taking due account of the EP’s need to be able to access 

classified documents for the effective exercise of its competences and prerogatives. 

(5) In accordance with Regulation (EC) No 1049/2001 of the European Parliament and 

of the Council of 30 May 2001 “regarding public access to European Parliament, 

Council and Commission documents”,
551

 the EP must consult the Board for the 

assessment of any request addressed to it to access a Board document submitted to it. 

(6) The EP and the Board must keep each other informed on the initiation and outcome 

of any judicial, administrative or other proceedings in which access to Board 

documents submitted to the EP is sought. The Board may request that the EP maintains 

a list of persons having access to classified Board information and Board documents 

disclosed.
552

  

 

2.1.2.5 Investigations   

When the EP sets up a Committee of Inquiry (pursuant to Article 226 TFEU and to 

Decision 95/167/EC, Euratom, ECSC of the European Parliament, the Council and 

the Commission of 19 April 1995 “on the detailed provisions governing the exercise of 

the European Parliament’s right of inquiry”
553

), the Board must assist such Committee 

of Inquiry in carrying out its tasks in accordance with the principle of sincere 

cooperation. It must “cooperate sincerely” with any investigation by the EP referred to 

in Article 45(8) SRMR within the same framework that applies to committees of 

inquiry and under the same confidentiality protection as foreseen in the EP-SRB 

Agreement for the special confidential meetings. All recipients of information provided 

to the EP in the context of investigations are subject to confidentiality requirements 

equivalent to those applying to the members of the Board. The EP and the Board must 

agree on the measures to be applied to ensure the protection of such information.  

 

                                                 
550 

On Article 91 SRMR, see below in Section E, under 3.7.  

551 
OJ L 145, 31.5.2001, pp. 43-48. This legal act is based on Article 15 TFEU, according to 

which citizens and residents of EU countries have a right of access to documents of the 

European Parliament, the Council and the Commission. 

552 
EP-SRB Agreement, Section I (4).  

553 
OJ L 113, 19.5.1995, pp. 1-4.  

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr27-L_2014225EN.01000101-E0027
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr27-L_2014225EN.01000101-E0027


 125 

The EP must have regard to the public or private interests governing the right of access 

to EP, Council and Commission documents recognised in the just above-mentioned 

Regulation (EC) No 1049/2001, which are involved in information and documents 

submitted by the Board in the context of a Committee of Inquiry.
554

  

 

2.1.2.6 Code of Conduct  

(1) Before the adoption of the Code of Conduct by its Plenary Session, the Board 

should inform the EP’s competent committee of its main elements. Upon written 

request of the committee, the Board must inform the EP in writing of the Code of 

Conduct’s implementation. The Board must also inform the EP about the need for any 

updates.  

(2) As already mentioned,
555

 the Code of Conduct was adopted by the Plenary Session 

on 25 November 2015 (SRB/PS/2015/13). According to the EP-SRB Agreement, it has 

been published on the Board’s site and addresses the following:  

firstly, in accordance with Article 47 SRMR,
556

 the independence of Board 

members from any EU institution or body, from any government of a Member State 

and from any other public or private body, as well as their objectivity;  

secondly, the performance of tasks by the Board in accordance with principles of 

public accountability for its actions and full transparency, without prejudice to the 

safeguards of the adequate confidentiality of the Board’s information and 

documents must be addressed as well; and 

thirdly, the operational independence and the avoidance of conflicts of interest 

between the functions of the NRAs in accordance with Article 3(3) BRRD.
557

  

 

2.1.2.7 Adoption of acts by the Board   

The Board must duly inform the EP’s competent committee of the procedures it has set 

up for the adoption of its acts, i.e. decisions, guidelines, general and other instructions, 

recommendations and warnings. In particular, it must inform the committee of the 

principles and types of indicators or information generally used in developing its acts 

and policy recommendations, with a view to enhancing transparency and policy 

consistency. In addition, when conducting a public consultation on draft acts, the Board 

must submit those draft acts to the EP’s competent committee before launching the 

public consultation procedure. It must also send its adopted acts to the committee and 

regularly inform the EP in writing about any need to update them.
558
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2.2 Accountability vis-à-vis national parliaments  

2.2.1 Accountability of the Board 

For reasons of transparency and democratic control, the national parliaments of the 

participating Member State or the competent committee thereof have been granted 

certain rights to obtain information about the activities of, and to engage in a dialogue 

with, the Board. In particular: 

Firstly, by means of their own procedures, they may request the Board to reply (and 

the Board is obliged to reply in writing) to any observations or questions in respect 

of the Board’s functions.  

Secondly, they may invite the Chair (and the Chair in obliged to accept) to 

participate in an exchange of views in relation to the resolution of designated 

entities in that Member State together with a representative of the NRA. Such a role 

for national parliaments is appropriate given the potential impact that resolution 

actions may have on public finances, institutions, their customers and employees, as 

well as the markets in the participating Member States. 

Finally, the Annual Report must be submitted by the Board directly to these national 

parliaments and the latter may address to it their reasoned observations thereon. The 

Board must reply orally or in writing to any observations or questions addressed to 

it by the national parliaments, in accordance with its own procedures.
559

 

 

2.2.2 Accountability of national resolution authorities (NRAs)  

The above-mentioned provisions of SRMR are without prejudice to the accountability 

of NRAs to their national parliaments, in accordance with national law, for the 

performance of the tasks not conferred on the Board, the Council or the Commission 

and the activities carried out by them in accordance with Article 7(3) SRMR.
560
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Section D:  

Investigatory powers and power to impose fines and periodic 

penalty payments 

 

1. Investigatory powers 

1.1 General overview  

For the purpose of performing its tasks under the SRMR, the Board was given 

investigatory powers. The regime governing these powers is, mutatis mutandis, similar 

to that of the ECB under Articles 10-13 SSMR
561 

and covers the following: the powers 

to request information (see below, under 1.2), the conduct of investigations (under 1.3) 

and the conduct of on-site inspections, including the necessary authorisation by a 

judiciary authority (under 1.4 and 1.5, respectively).
562

 

 

1.2 Requests for information 

(1) The Board may, either through the NRAs or directly, after informing them, making 

full use of all of the information available to the ECB or to the NCAs, require the 

entities referred to in Article 2 SRMR, their employees and/or third parties to whom 

these entities have outsourced functions or activities to provide all information 

necessary to perform its tasks. These entities and persons have a duty to supply the 

information requested, since this is not deemed to infringe the professional secrecy 

requirements.
563

 The information obtained directly by the Board must be made 

available to the NRAs concerned.
564

 The Board is allowed to obtain, on an ad hoc or on 

a continuous basis, any information necessary for the exercise of its functions, in 

particular on capital, liquidity, assets and liabilities concerning any institution subject to 

its resolution powers.
565

 

(2) On the basis of Article 34(5) SRMR, the Board should conclude a MoU with the 

ECB on a procedure concerning the exchange of information in order to ensure the 

smooth functioning of the SRM. Certain provisions of the above-mentioned
566

 SRB-

ECB MoU of 22 December 2015 “in respect of cooperation and information exchange” 

govern the provision of information for resolution related activities; the exchange of 

information related to the establishment, suspension and termination of a close 

cooperation between the ECB and the NCAs of Member States with a derogation; the 

permissible use of information and the confidentiality regime; data protection; and the 

exchange of general information relating to their respective fields of competence, inter 

alia in the context of training, conferences and workshops (‘knowledge exchange’).567
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(3) NCAs, the ECB (if relevant) and NRAs must cooperate with the Board in order to 

verify whether the information requested is already available (wholly or partly) and, in 

a positive case, provide it to the Board.
568

 

 

1.3 General investigations 

(1) Subject to any other conditions laid down in relevant EU law, the Board may, either 

through the NRAs or directly after informing them, conduct all necessary investigations 

of any legal or natural person referred to in (the just above-mentioned) Article 34(1) 

SRMR established or located in a participating Member State. To that end, it may 

require the submission of documents; examine those persons’ books and records and 

take copies or extracts from such books and records; obtain written or oral explanations 

from those person, their representatives or their staff; and interview any other natural or 

legal person consenting to be interviewed for the purpose of collecting information 

relating to the subject matter of an investigation.
569

 

(2) The above-mentioned natural or legal persons are subject to investigations launched 

on the basis of a Board’s decision. If a person obstructs the investigation’s conduct, the 

NRAs of the participating Member State where the relevant premises are located must 

afford, in accordance with national law, the necessary assistance including facilitating 

the access by the Board to the business premises of these persons in order to facilitate 

the exercise of those rights.
570

 

 

1.4 On-site inspections – authorisation by a judicial authority 

(1) Subject to other conditions laid down in relevant EU law, the Board may, in 

accordance with Article 37 SRMR
571

 and subject to prior notification to the NRAs and 

the relevant NCAs concerned, and, if appropriate, in cooperation with them, conduct all 

necessary on-site inspections at the business premises of the natural or legal persons 

referred to in Article 34(1). Exceptionally, if so required for an inspection’s proper 

conduct and efficiency, it may carry it out without prior announcement to those legal 

persons.
572

  

Persons authorised by the Board to conduct an on-site inspection may enter any 

business premises and land of the legal persons, subject to an investigation decision 

adopted by the Board pursuant to Article 35(2) and have all of the powers referred to in 

Article 35(1).
573

 The legal persons are subject to on-site inspections on the basis of a 

Board’s decision.
574
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(2) Officials of, and other accompanying persons authorised or appointed by, the NRAs 

of the Member States where the inspection is to be conducted must, under the Board’s 

supervision and coordination, actively assist the persons authorised by the Board, 

enjoying the same above-mentioned powers and have the right to participate in the on-

site inspections as well.
575

 In addition, if the persons authorised by the Board find that a 

person opposes an inspection, the NRAs of the participating Member States concerned 

must afford them the necessary assistance in accordance with national law, including, 

to the extent necessary, the sealing of any business premises and books or records. If 

that power is not available to the NRAs concerned, the Board must exercise its powers 

to request the necessary assistance of other national authorities.
576

 

(3) If an on-site inspection provided for in Article 36(1)-(2) or the assistance provided 

for in Article 36(5) requires authorisation by a judicial authority in accordance with 

national rules, such authorisation must be applied for.
577

 In such a case, the national 

judicial authority must control that the Board’s decision is authentic and that the 

coercive measures envisaged are neither arbitrary nor excessive, taking into account the 

inspection’s subject matter. On the other hand, the lawfulness of the Board’s decision is 

subject to review only by the ECJ. 

In its control of the proportionality of the coercive measures, the national judicial authority may 

ask the Board for detailed explanations, in particular relating to the grounds it has for suspecting 

that an infringement of the decisions referred to in Article 29 has taken place,
578

 the seriousness 

of the suspected infringement and the nature of the involvement of the person subject to the 

coercive measures. However, it is not allowed to review the necessity for the inspection or 

demand to be provided with the information on the Board’s file.
579 

 

2. Power to impose fines and periodic penalty payments 

2.1 Fines  

(1) The Board must take a decision imposing a fine if it finds that a designated entity 

has intentionally or negligently committed any of the following three infringements: 

does not supply the information requested (in accordance with Article 34); does not 

submit to a general investigation or an on-site inspection (Articles 35-36, respectively); 

or does not comply with a decision addressed to it by the Board (Article 29). An 

infringement is considered to have been committed ‘intentionally’ if objective factors 

are demonstrating that the entity, its management body or its senior management acted 

deliberately to commit it.
580

 In cases not covered by the above, the Board may 

recommend to NRAs to take action in order to ensure that appropriate penalties are 

imposed in accordance with Articles 110-114 BRRD and with any relevant national 

legislation.
581
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(2) The basic amount of the fines must be a percentage of the total annual net turnover 

of the entity in the preceding business year (including the gross income consisting of 

interest receivable and similar income, income from shares and other variable or fixed-

yield securities, and commissions or fees receivable in accordance with Article 316 

CRR). The following limitations apply in this case: for the two first above-mentioned 

infringements, the basic amount must range between 0,05% and 0,15%; for the third 

infringement it must range between 0,25% and 0,5%.
582

  

(3) These basic amounts are adjusted, if necessary, by the Board by taking into account 

the ‘aggravating or mitigating factors’ referred to in Article 38(5)-(6) SRMR, in 

accordance with the ‘adjustment coefficients’ referred to in Article 38(9).
583

 In this 

respect, the following should be noted: 

firstly, the relevant ‘mitigating coefficient’ must be applied one by one to the basic 

amount; if more than one mitigating coefficient is applicable, the difference between 

the basic amount and the amount resulting from the application of each individual 

mitigating coefficient must be subtracted from the basic amount; 

secondly, the relevant ‘aggravating coefficient’ must also be applied one by one to 

the basic amount; it this case, if more than one aggravating coefficient is applicable, 

the difference between the basic amount and the amount resulting from the 

application of each individual aggravating coefficient must be added to the basic 

amount.
584

 

(4) In any case, the fines applied may not exceed 1% of the annual turnover of the 

entity concerned in the preceding business year. By way of derogation, if the entity has 

directly or indirectly benefited financially from that infringement and the profits gained 

or the losses avoided accordingly are determinable, the fine must be at least equal to 

that financial benefit.
585

 

 

BOX 2 

Aggravating and mitigating factors – adjustment coefficients 

A. Aggravating factors (Article 38(5), points (a)-(f), respectively) 

(1) the infringement has been committed intentionally;  

(2) it has been committed repeatedly;  

(3) it has been committed over a period exceeding three months;  

(4) it has revealed systemic weaknesses in the organisation of the entity, in particular in its 

procedures, management systems or internal controls;  

                                                 
582
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(5) no remedial action has been taken since the infringement was identified;  

(6) the entity’s senior management has not cooperated with the Board in carrying out its 

investigations. 

 

B. Adjustment coefficients linked to aggravating factors (Article 38(9), first sub-

paragraph, points (a)-(f), respectively) 

(1) the infringement has been committed repeatedly: for every time it has been repeated, 

applicable an additional coefficient of 1,1; 

(2) the infringement has been committed over a period exceeding three months: applicable a 

coefficient of 1,5; 

(3) the infringement has revealed systemic weaknesses in the entity’s organisation, inter alia 

in its procedures, management systems or internal controls: applicable a coefficient of 2,2;  

(4) the infringement has been committed intentionally: applicable a coefficient of 2;  

(5) no remedial action has been taken since the infringement was identified: applicable a 

coefficient of 1,7;  

(6) the entity’s senior management has not cooperated with the Board in carrying out its 

investigations: applicable s a coefficient of 1,5. 

 

C. Mitigating factors (Article 38(6), points (a)-(d), respectively) 

(1) the infringement has been committed over a period of less than ten working days;  

(2) the entity’s senior management can demonstrate that they have taken all measures 

necessary to prevent the infringement;  

(3) the entity has brought quickly, effectively and completely the infringement to the Board’s 

attention;  

(4) the entity has voluntarily taken measures to ensure that a similar infringement cannot be 

committed in the future. 

 

D. Adjustment coefficients linked to mitigating factors (Article 38(9), second sub-

paragraph, points (a)-(d), respectively) 

(1) the infringement has been committed over a period of less than ten working days: 

applicable a coefficient of 0,9;  

(2) the entity’s senior management can demonstrate that all measures necessary to prevent 

the infringement have been taken: applicable a coefficient of 0,7;  

(3) the entity has brought quickly, effectively and completely the infringement to the Board’s 

attention: applicable a coefficient of 0,4;  

(4) the entity has voluntarily taken measures to ensure that a similar infringement cannot be 

committed in the future: applicable a coefficient of 0,6. 
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2.2 Periodic penalty payments 

The Board must, by a decision, impose a periodic penalty payment on a designated 

entity in order to compel it to comply with a decision adopted pursuant to Article 34, or 

on a person not meeting its obligations to supply complete information required or to 

submit to an investigation or an on-site inspection under (the above-mentioned) 

Articles 34-36 governing the Board’s investigatory powers.
586

 Such a payment must 

meet the following requirements: be effective and proportionate; be 0.1% of the 

average daily turnover in the preceding business year; be imposed on a daily basis until 

the designated entity or person concerned complies with the relevant Board decision 

(and in any case for a period not longer than six months following its notification); and 

be calculated from the date stipulated in the decision imposing it.
587

 

 

2.3 Right to be heard and right of defence  

On the basis of the ‘principle of due process’, the following rules have been adopted:  

Firstly, before taking any decision imposing a fine and/or periodic penalty payment 

under (the just above-mentioned) Articles 38 or 39, respectively, the Board must grant 

the natural or legal persons subject to the proceedings the right to be heard on its 

findings. Such a Board’s decision must be based only on findings on which the natural 

or legal persons concerned have had the opportunity to comment.
588

 

Secondly, the right of defence of the persons concerned must be fully complied with 

during the proceedings as well. These persons are entitled to have access to the Board’s 

file, with the exception of confidential information or internal preparatory Board 

documents and subject to the legitimate interest of other persons in the protection of 

their business secrets.
589

 

 

2.4 Disclosure – nature and enforcement – allocation  

(1) Board decisions imposing fines and periodic penalty payments under Articles 38(1) 

and 39(1) must be disclosed, unless such disclosure could endanger the resolution of 

the entity concerned. Under the following circumstances, the publication must be on an 

anonymous basis: the information published contains personal data and following an 

obligatory prior assessment, publication of such data is considered disproportionate; 

publication would jeopardise either the stability of financial markets or an ongoing 

criminal investigation; or publication would cause, insofar as it can be determined, 

disproportionate damage to the natural or legal persons involved. Alternatively, in such 

cases, publication of the data in question may be postponed for a reasonable period if it 

is foreseeable that the reasons for anonymous publication will cease to exist within that 

period. The Board must inform the EBA of all fines and periodic penalty payments 

imposed and provide information on the appeal status and outcome thereof.
590
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(2) Fines and periodic penalty payments imposed in accordance with Articles 38-39 are 

of an administrative nature,
591

 they are also enforceable, enforcement being governed 

by the applicable procedural rules in force in the participating Member State where it is 

carried out. The order for the decision’s enforcement must be appended to it only by 

verification of its authenticity by the authority designated for that purpose by the 

government of each participating Member State, which must be made known to the 

Board and the ECJ. Upon completion of these formalities, the party concerned may 

proceed to enforcement in accordance with national law, by bringing the matter directly 

before the competent body. Enforcement may be suspended only by an ECJ decision, 

even though the courts of the participating Member State concerned have jurisdiction 

over complaints on irregularities in the enforcement’s implementation.
592

 

(3) The amounts of the fines and periodic penalty payments are allocated to the SRF.
593

 

 

                                                 
591 

Ibid., Article 41(2). 

592 
Ibid., Article 41(3). 

593 
Ibid., Article 41(4). 
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Section E:  

Institutional safeguards – liability – other aspects  

 

1. Institutional safeguards 

1.1 The Appeal Panel  

1.1.1 Composition and task  

(1) On 18 December 2015, the Board established the Appeal Panel for the purposes of 

deciding on appeals submitted.
594

 The Appeal Panel, which adopted and made public its 

Rules of Procedure in 2016,
595

 must have sufficient resources (financial independence) 

and expertise to provide expert legal advice on the legality of the Board’s exercise of 

powers.
596

 

(2) The Appeal Panel is composed of five individuals of high repute from the Member 

States (including the non-participating ones) and with a proven record of relevant 

knowledge and professional experience, including resolution experience, to a 

sufficiently high level in the fields of banking or other financial services. Excluded are 

the current Board staff, and current staff of resolution authorities or other national or 

EU institutions, bodies, offices and agencies involved in performing the tasks conferred 

on the Board. These members, and two alternates, are appointed by the Board for a 

term of five years, extendable once, following a public call for expressions of interest 

published in the Official Journal.
597

  

(3) The members are not bound by any instructions
598

 and must act independently 

(despite the fact that the Appeal Panel’s Secretariat is supported by the Board) and in 

the public interest. For that purpose, they must make a public declaration of 

commitments and a public declaration of interests indicating any direct or indirect 

interest, which might be considered to be prejudicial to their independence or the 

absence of any such interest.
599

 

 

1.1.2 The appeals procedure 

(1) Any natural or legal person, including NRAs, may appeal against specific Board’s 

decisions, if those are either addressed or are of direct and individual concern to it. The 

decisions against which an appeal can be submitted are confined to those which:
600

  

 

 

 

                                                 
594 

SRMR, Article 85(1).  

595 
Ibid., Article 85(10); the Appeal Panel’s Rules of Procedure are available at: https://srb. 

europa.eu/sites/srbsite/files/2016rules_of_procedure_of_srb_appealpanel.pdf. 

596 
Ibid., Article 85(2), second sentence. 

597 
Ibid., Article 85(2), first and third sentences. 

598 
Ibid., Article 85(2), fourth sentence  

599 
Ibid., Article 85(5). 

600 
Ibid., Article 85(3), first sub-paragraph. 
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firstly (in relation to resolution planning), address or remove impediments to 

resolvability in accordance with Article 10(10); apply simplified obligations in 

relation to the drafting of resolution plans or waive the obligation to draft such plans 

in accordance with Article 11; and determine the minimum requirement for own 

funds and eligible liabilities (MREL) in accordance with Article 12(1);
601

  

secondly, impose fines and periodic penalty payments in accordance with Articles 

38-41;
602

  

thirdly, raise contributions to the Board’s administrative expenditures in accordance 

with Article 65(3) or raise extraordinary ex-post contributions in accordance with 

Article 71;
603

 and  

finally, grant or deny access to documents under the ‘public access to documents 

framework’ in accordance with Article 90(3).
604

  

(2) The appeal, accompanied by a statement of grounds, must be filed in writing at the 

Appeal Panel within six weeks of the date of notification of the decision to the person 

concerned, or in the absence of a notification, of the day on which the decision came to 

its knowledge.
605

 In principle, an appeal does not have suspensive effect; nevertheless, 

the Appeal Panel may suspend the application of the contested decision, if it considers 

that circumstances so require.
606

 

(3) If the appeal is admissible, the Appeal Panel must examine whether it is well 

founded and invite the parties to the appeal proceedings to file observations and make 

oral representations; it may confirm the Board’s decision or remit the case to the latter. 

Its decision upon the appeal must be taken within one month after its lodging on the 

basis of a majority of at least three of its (five) members; they must be reasoned and 

notified to the parties. The Board is bound by the Appeal Panel’s decision and must 

adopt an amended decision regarding the case concerned.
607

  

 

1.2 Court of Auditors 

(1) The Board is subject to the audit of the Court of Auditors (governed by Articles 

285-287 TFEU).
608

 The latter must produce a Report for each 12-month period, starting 

on 1 April each year, examining whether sufficient regard was given to economy, 

efficiency and effectiveness in the use of the SRF (with a view to minimise that use) 

and whether the assessment of SRF aid was efficient and rigorous.  

                                                 
601 

On all these aspects, see below in Chapter 4, Sections A-C. 

602 
See above in Section D, under 2. 

603 
See below in Chapter 6, Section A, under 4.2.1. 

604 
See below, under 3.6. 

605 
SRMR, Article 85(3), second sub-paragraph. 

606 
Ibid., Article 85(6). 

607 
Ibid., Article 85(4) and (7)-(9). An inventory of the cases dealt with by the Appeal Panel is 

available at: https://srb.europa.eu/en/content/cases; for a yearly overview of the Panel’s 

activities, see at: https://srb.europa.eu/en/content/yearly-overview-panels-activities. 

608 
On the Court of Auditors and these TFEU Articles, see Lienbacher (2012b), Craig and de 

Búrca (2015), pp. 67-68 and Kennedy (2018). 

https://srb.europa.eu/en/content/cases
https://srb.europa.eu/en/content/yearly-overview-panels-activities
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The Report must be produced within six months of the end of the period to which it 

relates.
609

 In addition, following consideration of the final accounts prepared by the 

Board in accordance with Article 63 SRMR,
610

 the Court of Auditors must prepare a 

Report on its findings by 1 December following each financial year. In particular, it must 

report on any contingent liabilities arising as a result of the performance of the tasks conferred 

on the Board, the Council, or the Commission.
611

 Both these Reports must be sent to the 

Board, the European Parliament, the Council and the Commission and be made public 

without delay.
612

 The Court of Auditors has the power to obtain from the Board, the 

Council and the Commission any information relevant for performing its above tasks 

and those must provide the Court of Auditors with any relevant information 

requested.
613

  

(2) It is also noted that the European Parliament and the Council may request the Court 

of Auditors to examine any other relevant matters falling within their competence as set 

out in Article 287(4) TFEU.
614

 

 

1.3 Actions before the Court of Justice 

(1) Judicial proceedings before the ECJ against Board decisions can be based either on 

Article 263 or Article 265 TFEU.
615

 In particular: 

Firstly, the ECJ has jurisdiction to review the legality of decisions adopted by the 

Board, the Council and the Commission in accordance with Article 263 TFEU (on 

the review of the legality of acts adopted by EU institutions, bodies, offices and 

agencies and on actions for their annulment).
616

 Accordingly, proceeding may be 

brought before the ECJ in accordance with this TFEU Article contesting a decision 

taken either by the Appeal Panel or by the Board if there is no right of appeal to the 

Appeal Panel (e.g. a decision concerning resolution action in respect of a credit 

institution or another designated entity). Such proceedings may be instituted by 

Member States, EU institutions, as well as any natural or legal person if the Board’s 

or the Appeal Panel’s decision is either addressed or is of direct and individual 

concern to them.
617

 

                                                 
609 

SRMR, Article 92(1)-(3). Within two months of the date on which each such Report is made 

public, the Commission must provide a detailed written response (also to be made public) (ibid., 

Article 92(7), first sub-paragraph). 

610 
See above in Section C, under 1.3.4. 

611 
SRMR, Article 92(4). Within two months of the date on which such a Report is made public, 

the Board, the Council and the Commission must each provide a detailed written response to be 

made public (ibid., Article 92(7), second sub-paragraph). 

612 
Ibid., Article 92(6). 

613 
Ibid., Article 92(8). 

614 
Ibid., Article 92(5). 

615 
 On Article 263 TFEU, see by way of mere indication Craig and de Búrca (2015), pp. 509-

533, and Schwarze (2012b); on Article 265 TFEU, see Craig and de Búrca (2015), pp. 537-

539, and Schwarze (2012c). On the judicial review of resolution actions, see Haentjens 

(2016a) and (2017b). 

616
 SRMR, recital (120), second sentence. 

617 
Ibid., Article 86(1)-(2).  
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Secondly, if the Board fails to take a decision despite its obligation to act, 

proceedings for failure to act may also be brought before the ECJ in accordance 

with Article 265 TFEU (on actions for failure to act).
618

  

In both cases, the Board is required to take the necessary measures in order to comply 

with the ECJ’s judgment.
619

 It is also noted that, since the ECJ has, in accordance with 

Article 267 TFEU,
620

 competence to give preliminary rulings upon request of national judicial 

authorities on the validity and interpretation of acts of EU institutions, bodies or agencies, these 

authorities are competent, in accordance with their national law, to review the legality of 

decisions adopted by NRAs of the participating Member States in the exercise of the powers 

conferred on them by the SRMR.
621 

(2) As of April 2019, judicial proceedings against the Board concerned decisions on 

ex-ante contributions to the SRF, the Board’s June 2017 decision on the resolution 

of Banco Popular Español, and its February 2018 decisions regarding the winding up of 

ABLV Bank, AS and its subsidiary ABLV Bank Luxembourg, SA.
622

 

 

2. Liability 

2.1 Contractual liability – personal liability of the staff 

The Board’s contractual liability is governed by the law applicable to the contract in 

question. The ECJ has jurisdiction to give judgement according to any arbitration 

clause contained in such a contract.
623

  

On the other hand, the personal liability of the Board’s staff towards the agency is 

governed by the provisions laid down in the Staff Regulations or the Conditions of 

Employment applicable to them.
624

 

 

2.2 Non-contractual liability 

In relation to the Board’s non-contractual liability, the SRMR distinguishes between 

two cases: 

Firstly, the Board must, in accordance with the general principles governing the 

liability of Member States’ public authorities, restore any damage caused by it or by 

its staff in the performance of their duties, in particular their resolution functions 

including acts and omissions in support of foreign resolution proceedings.
625

  

 

 

                                                 
618 

Ibid., Article 86(3);  

619 
Ibid., Article 86(4). 

620 
On Article 267 TFEU, see Craig and de Búrca (2015), pp. 537-539, and Schwarze (2012c).  

621 
SRMR, recital (120), third and fourth sentences. 

622 
On these cases, see below in Chapter 5, Section C, under 5. For a regularly updated 

inventory of actions against Board’s Decisions, see the website of the European Banking 

Institute (EBI) at: https://ebi-europa.eu/publications/eu-cases-or-jurisprudence, under Section 3. 

623 
SRMR, Article 87(1)-(2). 

624 
Ibid., Article 87(6).  

625 
Ibid., Article 87(3) and recital (120), second sentence. 
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It is noteworthy that, unlike the SSMR
626

 which makes explicit reference to Article 340 

TFEU in relation to the non-contractual liability of the ECB as a supervisory authority,
627

 

the SRMR is silent on this aspect, even though is can reasonably be argued that the SRB is 

subject to the same liability regime. 

In addition, the Board must compensate an NRA for the damages which it has been 

ordered to pay by a national court, or which it has undertaken (in agreement with the 

Board) to pay under an amicable settlement, resulting from an act or omission 

committed by that NRA in the course of any resolution of entities and groups 

referred to in Article 7(2) (and, if relevant, in Articles 7(4), point (b) and 7(5)).  

This obligation does not apply if the act or omission constituted an infringement (which 

was committed intentionally or with manifest and serious error of judgement) of the 

SRMR, another provision of EU law or a Board’s, Council’s or Commission’s 

decision.
628

 The ECJ has jurisdiction in any dispute relating to both these cases.
629

  

In accordance with Article 267 TFEU, the ECJ is also competent to give preliminary rulings, 

when national judicial authorities exercise their own competence, in accordance with their 

national law, to determine the non-contractual liability of NRAs of the participating Member 

States in the exercise of the powers conferred on them by the SRMR.
630 

 

3. Other aspects  

3.1 Privileges and immunities 

Applicable to the Board and its staff is Protocol (No 7) “on the Privileges and 

Immunities of the European Union”
631

 attached to the Treaties.
632

 On that basis and 

inter alia, the following applies in this respect:
 633

 

Firstly, its premises and buildings are inviolable and exempt from search, requisition, 

confiscation or expropriation, while its property and assets may not the subject of 

any administrative or legal measure of constraint without the ECJ’s authorisation. Its 

archives are also inviolable. 

 

 

                                                 
626

 SSMR, recital (61). 

627
 This TFEU Article reads as follows: “In accordance with Article 340 TFEU, the ECB 

should, in accordance with the general principles common to the laws of the Member States, 

make good any damage caused by it or by its servants in the performance of their duties. This 

should be without prejudice to the liability of national competent authorities to make good any 

damage caused by them or by their servants in the performance of their duties in accordance 

with national legislation.”; see indicatively Berg (2012), in particular p. 2536, and in more 

detail D’ Ambrosio (2015).  

628 
SRMR, Article 87(4). 

629 
Ibid., Article 87(5), first sentence. Proceedings in matters arising from such a liability must 

be barred after a period of five years from the occurrence of the event giving rise thereto (ibid., 

Article 87(5), second sentence). 

630 
Ibid., recital (120), third and fourth sentences. 

631 
Consolidated version, OJ C 202, 7.6.2016, pp. 266-272. 

632 
SRMR, Article 80.  

633 
Protocol (No 7), Articles 1-4.  

http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:P:1958:017:TOC
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Secondly, its assets, revenues and other property are exempt from all direct taxes, 

with the exception of taxes and dues amounting merely to charges for public utility 

services. It is also exempt from all customs duties, prohibitions and restrictions on 

imports and exports in respect of articles intended for its official use, as well as from any 

customs duties and any prohibitions and restrictions on import and exports in respect 

of its publications. 

 

3.2 Language arrangements 

Council Regulation No 1 “determining the languages to be used by the European 

Economic Community”
634

 is also applicable to the Board, which decides on the internal 

language arrangements and may also decide on the use of the official languages when 

sending documents to EU institutions or bodies. It may also agree with each NRA on 

the language or languages in which the documents to be sent to or by the NRAs must 

be drafted.
635

 

 

3.3 Staff and staff exchange – internal resolution teams and internal committees 

3.3.1 Staff and staff exchange 

(1) Applicable to the Board’s staff are the Staff Regulations, the Conditions of 

Employment and the rules adopted jointly by the EU institutions for the purpose of 

applying them. By way of derogation, the Chair, the Vice-Chair and the other full-time 

members are respectively on a par with a Vice-President, Judge and Registrar of the 

ECJ regarding emoluments and pensionable age, as defined in Council Regulation 

(EC) No 422/67/EEC, 5/67/Euratom,
636

 and not subject to a maximum retirement age. 

For aspects not covered by the SRMR or by that Council Regulation, applicable by 

analogy are the Staff Regulations and the Conditions of Employment. The Board, in 

agreement with the Commission, must adopt the necessary implementing measures, in 

accordance with the arrangements laid down in Article 110 of the Staff Regulations.  

In respect of its staff, the Board must exercise the powers conferred on the appointing 

authority by the Staff Regulations and on the authority entitled to conclude contracts by 

the Conditions of Employment.
637

 

(2) The Board may make use of seconded national experts or other staff not employed 

by it. In its Plenary Session it must adopt ‘appropriate decisions’ laying down rules on 

the exchange and secondment of staff from and among the NRAs to the Board.
638

 

 

                                                 
634 

OJ 17, 6.10.1958, p. 385. 

635 
SRMR, Article 81(1)-(4). The translation services required for the functioning of the Board 

must be provided by the Translation Centre of the EU bodies (ibid., Article 81(5)). 

636 
OJ L 187, 8.8.1967, pp. 1-5. 

637 
SRMR, Article 82. 

638 
Ibid., Article 83(1)-(2).  

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr23-L_2014225EN.01000101-E0023
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr23-L_2014225EN.01000101-E0023
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:P:1958:017:TOC
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:1967:187:TOC
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3.3.2 Internal resolution teams and internal committees 

(1) If appropriate, the Board may establish ‘internal resolution teams’ (the ‘IRTs’) 

composed of its own staff and staff of the NRAs, as well as observers from non-

participating Member States’ resolution authorities. In such a case, it must appoint 

coordinators of those teams from its own staff, which may be invited, in accordance 

with Article 51(3) SRMR,
639

 as observers to attend the meetings of its Executive 

Session. The members appointed by the respective Member States participate in 

accordance with Article 53(3)-(4).
640

 

(2) The Board may also establish ‘internal committees’ to provide it with advice and 

guidance on the discharge of its functions under the SRMR.
641

  

 

3.4 Professional secrecy and exchange of information 

(1)  Board Members, the Board’s staff and staff exchanged with or seconded by 

participating Member States carrying out resolution duties are subject to the 

requirements of professional secrecy in accordance with Article 339 TFEU
642

 and the 

relevant provisions in EU legislation, even after their duties have ceased. In particular, 

they are prohibited from disclosing to any person or authority confidential information 

received during the course of their professional activities or from a competent authority 

or resolution authority in connection with their functions under the SRMR. 

Exceptionally, they may disclose such information if it is in the exercise of their 

functions under the SRMR or in summary or collective form, such that designated 

entities cannot be identified, or with the express and prior consent of the authority or 

the entity which provided the information.  

Information subject to these requirements may also not be disclosed to another public 

or private entity, unless due for the purpose of legal proceedings, as well as to potential 

purchasers contacted in order to prepare for the resolution of an entity according to 

Article 13(3) SRMR on early intervention.
643

 Observers are subject to the same 

requirements of professional secrecy as the members and the staff of the Board and staff 

exchanged with or seconded by participating Member States carrying out resolution duties.
644 

(2) The Board must ensure that individuals providing any service, directly or indirectly, 

permanently or occasionally, relating to the discharge of its duties (including officials 

and other persons authorised or appointed to conduct on-site inspections) are subject to 

the requirements of professional secrecy equivalent to those referred to above.  

                                                 
639 

See above in Section B, under 2.1. 

640 
SRMR, Article 83(3)-(4). On the establishment, scope of activities and composition of IRTs, 

as well as on IRTs coordinators and sub-coordinators, see Articles 24-26 of the Decision of the 

Plenary Session adopting its Rules of Procedure (SRB/PS/2015/9); on Article 53(3)-(4), see 

above in Section B, under 3.1 (1). 

641 
Ibid., Article 84. 

642 
This TFEU Article provides that the members of the EU institutions, the members of 

committees, and the officials and other servants of the EU are required, even after their duties have 

ceased, not to disclose information of the kind covered by the obligation of professional secrecy, in 

particular information about undertakings, their business relations or their cost components. See 

on this Hatje (2012b). 

643 
SRMR, Article 88(1); on Article 13(3), see below in Chapter 4, Section D, under 2.1.  

644 
Ibid., recital (36). 
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These requirements also apply to observers attending the Board’s meetings or from 

non-participating Member States participating in IRTs. The Board must also take the 

necessary measures in order to ensure the safe handling and processing of confidential 

information.
645

 

(3) Before any information is disclosed, the Board must ensure that it is not 

confidential, in particular, by assessing the effects that the disclosure could have on the 

public interest as regards financial, monetary or economic policy, on the commercial 

interests of natural and legal persons, on the purpose of inspections, on investigations 

and on audits. The relevant procedure must include a specific assessment of the effects 

of any disclosure of the contents and details of resolution plans as referred to in 

Articles 8-9 SRMR, the result of any resolvability assessment under Article 10, or the 

resolution scheme referred to in Article 18 (on the resolution procedure).
646

 

(4) The above provisions do not prevent the Board, the Council, the Commission, the 

ECB, the NRAs or the NCAs, including their employees and experts, from sharing 

information with each other and with the following public entities, authorities, schemes 

and persons: competent ministries, central banks, deposit guarantee schemes and 

investor compensation schemes, (usually, judicial) authorities responsible for normal 

insolvency proceedings, resolution and competent authorities from non-participating 

Member States, the EBA, third-country authorities carrying out functions equivalent to 

those of a resolution authority (subject to Article 33)
647

 or a potential purchaser for the 

purposes of planning or carrying out a resolution action (subject to strict confidentiality 

requirements).
648

 

 

3.5 Data protection 

According to Article 89, the SRMR is without prejudice to the following two aspects 

relating to data protection:  

(1) The first refers to the obligations of Member States relating to their processing of 

personal data, which is governed by Regulation (EU) 2016/679 of the same institutions 

of 27 April 2016 “on the protection of natural persons with regard to the processing of 

personal data and on the free movement of such data (…) (General Data Protection 

Regulation)”
649

 (the ‘GDPR’).
650

 

(2) The second aspect refers to the obligations of the Board, the Council and the 

Commission relating to their processing of personal data when fulfilling their 

responsibilities. Relevant in this case is Regulation 2018/1725 of the European 

Parliament and of the Council of 23 October 2018 “on the protection of natural persons 

with regard to the processing of personal data by the Union institutions, bodies, offices 

and agencies and on the free movement of such data, and repealing Regulation (EC) 

No 45/2001
651

 and Decision No 1247/2002/EC
652

”.
653

  

                                                 
645 

Ibid., Article 88(2)-(4). 

646 
Ibid., Article 88(5); on Articles 8-10, see below in Chapter 4, Section B and on Article 18, 

in Chapter 5, Section C. 

647 
On Article 33, see above in Chapter 2, Section A, under 5.5. 

648 
SRMR, Article 88(6). 

649
 OJ L 119, 4.5.2016, pp. 1-88.  

650
 SRMR, Article 94(1).    

651 
OJ L 8, 12.1.2001, pp. 1-22. 

http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2001:008:TOC
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Inter alia, this Regulation applies to the processing of personal data carried out in the process of 

procurement.
654

 

 

3.6 Access to documents 

(1) For reasons of transparency, applicable to the documents held by the Board is the 

above-mentioned
655

 Regulation (EC) No 1049/2001 regarding public access to 

European Parliament, Council and Commission documents.
656

 The practical measures 

for applying that Regulation are laid down in the Decision of the Executive Session of 

the Board of 9 February 2017 “on public access to the Single Resolution Board 

documents” (SRB/ES/2017/ 01)
657

 (the so-called ‘Public Access Decision’, adopted on 

the basis of Article 90(2) SRMR). On the basis of the Decision, the Board provides 

public access to an online register of documents (the ‘Public Register of 

Documents’).
658

 As of April 2019, the Register contained ten categories of documents: 

on the annual accounts; the Annual Report; the budget; the Board’s Financial 

Regulation; resolution cases; the Board’s work programme; the Rules of Procedure; the 

Code of Conduct and the Code of Ethics; the Declarations of the Appeal Panel 

members; and vacancies 

The right of access is not confined to the documents listed in this register; 

subsequently, when direct access is not given through this, any interested person can 

apply for access to a document, in any written form, in any of the EU official 

languages. Access can be refused in relation to documents which, if disclosed, could 

harm public or private interests protected under the list of exceptions set out in Article 

4 of Regulation (EC) No 1049/2001 and the Public Access Decision.  

(2) Board decisions under Article 8 of that Regulation may be the subject either of a 

complaint to the European Ombudsman under the conditions laid down in Article 228 

TFEU
659

 or of proceedings before the ECJ, following an appeal to the Appeal Panel, in 

accordance with Article 263 TFEU.
660

 According to the principle of due process, 

persons subject to Board’s decisions are entitled to have access to its file, with the 

exception of confidential information or internal preparatory Board documents and 

subject to the legitimate interest of other persons in the protection of their business 

secrets.
661
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 Decision No 1247/2002/EC of the European Parliament, of the Council and of the Commis-

sion of 1 July 2002 “on the regulations and general conditions governing the performance of the 

European Data-protection Supervisor’s duties” (OJ L 183, 12.7.2002, pp. 1-2). 
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3.7 Protection of classified and sensitive non-classified information 

The Board must apply the security principles contained in the Commission’s security 

rules for protecting EU Classified Information and sensitive non-classified information, 

as set out in the Annex to Commission Decision 2001/844/EC, ECSC, Euratom of 29 

November 2001 “amending its internal Rules of Procedure”.
662

 This includes applying 

provisions for the exchange, processing and storage of such information.
663

  

 

3.8 Anti-fraud measures 

(1) For the purposes of combating fraud, corruption and other unlawful activities in 

accordance with Regulation (EU, Euratom) No 883/2013 of the European Parliament 

and of the Council of 11 September 2013 “concerning investigations conducted by the 

European Anti-Fraud Office (OLAF) (...)”,
664

 the Board must accede to the 

Interinstitutional Agreement of 25 May 1999 concerning internal investigations by the 

OLAF and adopt provisions applicable to all its staff.
665

 The OLAF may carry out 

investigations with a view to establishing whether there has been any illegal activity 

affecting the financial interests of the EU in connection with a contract funded by the 

Board in accordance with Council Regulation (Euratom, EC) No 2185/96 of 11 

November 1996 “concerning on-the-spot checks and inspections carried out by the 

Commission to protect the European Communities’ financial interests against fraud and 

other irregularities”
666

 and Regulation (EU, Euratom) No 883/2013.
667

 

(2) In addition, the Court of Auditors has the power of audit, on the basis of documents 

and ad hoc, over the beneficiaries, contractors and sub-contractors having received 

funds from the Board.
668

 

 

 

 

 

 

 

 

 

                                                 
662 

OJ L 317, 3.12.2001, pp. 1-55. 

663 
SRMR, Article 91. 

664 
OJ L 248, 18.9.2013, pp. 1-22. The OLAF was established by virtue of Commission 

Decision 1999/352/EC, ECSC, Euratom of 28 April 1999 (OJ L 136, 31.5.1999, pp. 20-22). 

665 
SRMR, Article 66(1). As of April 2019, information on these two Board actions was not 

publicly available. It is nevertheless expected that they must been undetaken, since the 

obligation was due in June 2015.  

666 
OJ L 292, 15.11.1996, pp. 2-5. 

667 
SRMR, Article 66(3). 

668 
Ibid., Article 66(2).   

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr28-L_2014225EN.01000101-E0028
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr28-L_2014225EN.01000101-E0028
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr21-L_2014225EN.01000101-E0021
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr21-L_2014225EN.01000101-E0021
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr22-L_2014225EN.01000101-E0022
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr22-L_2014225EN.01000101-E0022
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr22-L_2014225EN.01000101-E0022
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr22-L_2014225EN.01000101-E0022
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2001:317:TOC
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2013:248:TOC
https://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:31999D0352
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:1996:292:TOC
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Chapter 4   

Resolution planning and early intervention  

 

 

Section A:  

General overview and relationship with the BRRD 

 

1. The structure of the system of rules under the BRRD and the SRM 

Regulation 

1.1 Recovery and resolution planning  

(1) Since recovery planning
669

 is considered to be a supervisory function and is, hence, 

entrusted to supervisory authorities, the SRMR is not dealing with this aspect. Within 

the BU, it is the ECB which is called upon to carry out supervisory tasks in relation to 

recovery plans.
670

  

(2) Resolution planning (also called ‘living wills’
671

), along with recovery planning, 

constitutes a main element in the preparation phase for resolution. Under the BRRD 

(Articles 10-14), resolution plans are drawn up and adopted by NRAs, while recovery 

plans are drawn up by institutions and adopted by the competent authorities (i.e. the 

ECB or the NCAs, Articles 5-9 BRRD).
672

 ‘National competent authority’ (NCA) means 

a public authority or body officially recognised by national law, which is empowered to 

supervise institutions as part of the supervisory system of the Member State concerned.
673

 The 

term ‘competent authority’ is defined with reference to Article 4(2), point (i) EBA 

Regulation. This Article, as in force after its amendment by Article 95, point (1) SRMR, states 

that, with regard to the BRRD and the SRMR, this term also covers the NRAs of participating 

Member States, the Board, as well as, in principle, the Council and the Commission when taking 

actions under Article 18 SRMR (on the resolution procedure).
674

  

The powers of the Board and the NRAs under Articles 8-9 SRMR to draw up and adopt 

resolution plans are presented below in Section B, under 1 and 2, respectively.  

(3) The assessment of resolvability is the first step in the resolution-planning process. 

Under the BRRD, it is governed by Articles 15-18
675

 and under the SRMR by Article 

10 (the provisions of the latter are presented in Section B, under 3 below).  

 

                                                 
669 

The term ‘recovery plan’ is defined in the BRRD (Article 2(1), point (32)) as meaning a 

recovery plan drawn up and maintained by an institution in accordance with Article 5.   

670
 SSMR, Article 4(1), point (i). 

671
 See on this Avgouleas, Goodhart and Schoenmaker (2009), Carmassi and Herring 

(2013), as well as Amorello and Huber (2014). 

672 
On both recovery and resolution planning under the BRRD, see Binder (2015b), Section II, 

Haentjens (2017a), pp. 197-206, Merc (2017a) and Van Heukelen (2017).  

673 
SRMR, Article 3(1), point (1) with reference to Article 2, point (2) SSMR, which makes 

further reference to Article 4(1), point (40) CRR. 

674 
Ibid., Article 3(1), point (2).  

675 
On these Articles, see Haentjens (2017a), pp. 206-210 and Merc 2017(b). 
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It this respect, recital (47) SRMR makes the following general considerations: “Due to the 

potentially systemic nature of all institutions, it is crucial that the Board, where appropriate in 

cooperation with the [NRAs], is able to adopt resolution plans, assess the resolvability of any 

institution and group and, where necessary, take measures to address or remove impediments to 

the resolvability of any institution in the participating Member States. The failure of 

systemically important institutions, including those referred to in Article 131 [CRD IV], could 

pose a considerable risk to the functioning of the financial markets and could have a negative 

impact on financial stability. The Board should take due care, as a matter of priority, to 

establish the resolution plans of those systemically important institutions, as well as to assess 

their resolvability and to take all action necessary to address or remove all of the impediments 

to their resolvability, without prejudice to its independence and to its obligation to plan for the 

resolution and assess the resolvability of all of the institutions subject to its powers.” 

It is noted that, as already mentioned,
676

 Articles 8-10 SRMR apply since 1 January 2015. 

 

1.2 The minimum requirement for own funds and eligible liabilities (MREL)  

(1) The application of the minimum requirement for own funds and eligible liabilities 

(MREL), a specific aspect of resolution planning, is governed by Article 45 BRRD 

and by Commission Delegated Regulation (EU) 2016/1450 of 23 May 2016 

“supplementing Directive 2014/59/EU of the European Parliament and of the Council 

with regard to regulatory technical standards specifying the criteria relating to the 

methodology for setting the minimum requirement for own funds and eligible 

liabilities.”
677

 This requirement was introduced in order to ensure that if resolution 

authorities decide to apply the bail-in instrument in the course of an entity’s resolution 

there would be sufficient liabilities to absorb losses (‘bail-inable instruments’) and to 

avoid entities structuring their liabilities in a manner that impedes the effectiveness of 

the bail-in tool.
678

  

(2) The rules governing the MREL under the SRMR are laid down in Article 12 

(presented in Section C below). This Article also applies since 1 January 2015. 

 

1.3 Early intervention  

(1) Finally, under the BRRD, early intervention is governed by Articles 27-30 which 

empower the NCAs to apply the so-called ‘early intervention measures’ (enumerated 

indicatively in Article 27(1)).
679

 In accordance with Article 2(1), point (101), the 

application of an early intervention measure is considered to be a ‘crisis prevention 

measure’.
680

  

                                                 
676

 See above in Chapter 2, Section A, under 6.1.2. 

677 
OJ L 237, 3.9.2016, pp. 1-9. 

678
 SRMR, recital (83). For a comprehensive overview of the MREL, see Maragopoulos 

(2016). See also Padro and Santillana (2014), Mišková and Országhová (2015), 

Szczepańska (2015), Merc (2017c), Lamandini (2017), as well as Tröger (2017a) and mainly 

(2017b). 

679
 On the theoretical basis for early intervention and on early intervention under EU law before 

the adoption of the BRRD, see Krimminger and Lastra (2011), pp. 58-61 and 62-66, 

respectively. See also Svoronos (2018). On Articles 27-30 BRRD, see Haentjens (2017a), pp. 

214-218, Freudenthaler (2017b), as well as Ventoruzzo and Sandrelli (2019), Section III, 

under B.  On current international proposals with regard to this aspect, see Basel Committee on 

Banking Supervision (2018). 

680
 See also above in Chapter 1, Section B, under 2.2.1 (2).  
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(2) Within the BU, it is the ECB which is called upon to carry out supervisory tasks in 

relation to early intervention; the role of the Board in relation to early intervention 

under the SRMR is presented in Section D below. 

 

2. Resolution colleges – European resolution colleges 

(1) Under the BRRD, with regard to the drawing up of group resolution plans, 

assessing the resolvability for groups and addressing or removing impediments to 

resolvability for groups, according to the above-mentioned, GLRAs must establish 

resolution colleges. These colleges must also ensure cooperation and coordination with 

third-country resolution authorities. In particular, they must provide a framework for 

the group-level resolution authority, the other resolution authorities and, where 

appropriate, competent authorities and consolidating supervisors concerned to perform 

specifically designated tasks.
681

 Their operational organisation is governed by Articles 

50-60 of Commission Delegated Regulation (EU) 2016/1075.
682

 In addition, the 

BRRD provides for the establishment of European resolution colleges (the ‘ERCs’) for 

the cases that a third country institution or third country parent undertaking has ‘Union 

subsidiaries’ established in two or more Member States, or two or more ‘Union 

branches’ that are regarded as significant by two or more Member States.
683

 ERCs are 

composed by the resolution authorities of Member States where those Union subsidiaries are 

established or those Union branches are located and their objective is to perform the functions 

and carry out the tasks specified for resolution colleges with respect to the subsidiary institutions 

and, in so far as those tasks are relevant, to branches.
684

 

(2) The SRMR does not contain any specific provision on these colleges. Recital (91) 

simply states that since the Board replaces the NRAs of the participating Member 

States in their resolution decisions, it should also replace those authorities for the 

purposes of the cooperation with non-participating Member States, including in the 

resolution colleges, as far as the resolution functions are concerned.  

 

3. Simplified obligations for certain institutions 

(1) By application of the principle of proportionality, Article 4(8) BRRD provides that 

the NCAs and, if relevant, the NRAs may waive the application of the requirements 

pertaining to recovery and resolution planning to specific institutions subject to the 

constraints laid down in Article 4(9)-(10).
685

  

 

 

                                                 
681 

BRRD, Article 88(1).  

682
 On the role of resolution colleges under the BRRD, see Grünewald (2014), pp. 110-115.   

683
 ‘Union branch’ means a branch located in a Member State of a third-country institution 

(BRRD, Article 2(1), point (89).    

684 
BRRD, Article 89(1)-(2).  

685 
On the basis of Article 4(5) BRRD, the EBA adopted on 16 October 2015 Guidelines on the 

application of such simplified obligations (EBA/GL/2015/16) (available at: https://www.eba. 

europa.eu/documents/10180/1232502/EBA-GL-2015-16+GLs+on+simplified+obligations-EN. 

pdf/df9b0518-c938-4b09-8670-689ba9ba52c0). 
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(2) Under the SRMR, it is also permitted to apply different or significantly reduced 

resolution planning and information requirements on an institution-specific basis, and 

at a lower frequency, while for a small entity of little interconnectedness and 

complexity the resolution plan can be waived.
686

 In that respect, the Board, either on its 

own initiative (after consulting the NRA) or upon proposal by an NRA, may apply 

simplified obligations in relation to the drafting of resolution plans or waive the 

obligation of drafting such plans. The NRA’s proposal must be reasoned and supported 

by all relevant documentation.
687

 The application of simplified obligations does not 

affect either the Board’s power to take any resolution action or its right to impose full 

obligations at any time, if any of the circumstances that justified them ceases to exist.
688

  

In relation to the procedure for the withdrawal of an NRA’s decision to apply 

simplified obligations or to grant a waiver it is provided that when the NRA which has 

proposed the application of simplified obligations or the grant of a waiver considers 

that its decision must be withdrawn, it must submit a proposal to the Board to that end. 

In that case, the Board must take a decision on the proposed withdrawal taking full 

account of the justification for withdrawal put forward by the NRA in view of the 

factors or circumstances referred to in Article 11(3) or (7)-(8).
689

 

The Board is required to inform the EBA of its application of all these provisions.
690

 

 

                                                 
686 

SRMR, recital (49), second and third sentences.  

687 
Ibid., Article 11(1)-(2) and recital (50). Article 11(3)-(4) governs the assessment by the 

Board, and the consequences of the decision to apply simplified obligations or to grant a waiver. 

It is noted that Article 11 SRMR also applies since 1 January 2015. Article 11(7) deals with 

institutions affiliated to a central body which are wholly or partially exempt from national 

prudential requirements, in accordance with Article 10 CRR. Article 11(8) provides that 

institutions subject to the direct supervision of the ECB under Article 6(4) SSMR or 

constituting a significant share in the financial system of a participating Member State are 

subject to ‘individual resolution plans’ and lays down the thresholds when an institution’s 

operations are deemed to constitute such a ‘significant share’. Recital (51) (first sentence) 

clarifies in that respect that, in line with the capital structure of entities affiliated to a central 

body, for the purposes of the SRMR, the Board (or if relevant the NRAs) are not obliged to 

draw up separate resolution plans solely on the grounds that the central body to which those 

entities are affiliated is under the direct supervision of the ECB. 

688 
Ibid., Article 11(5)-(6).  

689 
Ibid., Article 11(9).  

690 
Ibid., Article 11(10).  
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Section B:  

Resolution planning 

 

1. Resolution plans drawn up by the Board 

1.1 Administrative provisions 

1.1.1 Drawing up and adoption of resolution plans 

(1) Resolution planning is an essential component of effective resolution; due to the 

potentially systemic nature of all institutions and in order to maintain financial stability, 

the Board (or if relevant the NRAs) has the power to resolve any institution.
691

 In that 

respect, for the entities and groups referred to in Article 7(2) (and, if the conditions for 

their application are met, in Articles 7(4), point (b) and 7(5)) resolution plans must be 

drawn up and adopted by the Board.
692

 For this purpose and without prejudice to the 

Board’s investigatory powers,
693

 NRAs must submit to it all information necessary for 

the elaboration and implementation of these resolution plans, obtained in accordance 

with Articles 11 and 13(1) BRRD (for institutions and groups, respectively).
694

  

In this respect it is noted that, in accordance with Article 11(1) BRRD, NRAs have the power to 

require institutions to cooperate as much as necessary in the drawing up of resolution plans and 

provide them, either directly or through the competent authority, with all of the information 

necessary to draw up and implement resolution plans. By virtue of Article 11(3), the 

Commission has the power to adopt (on the basis of EBA’s implementing technical standards) 

Implementing Regulations in order to specify procedures and a minimum set of standard forms 

and templates for the provision of that information.  

Currently, in force is Commission Implementing Regulation (EU) 2018/1624 of 23 October 

2018 “laying down implementing technical standards with regard to procedures and standard 

forms and templates for the provision of information for the purposes of resolution plans for 

credit institutions and investment firms pursuant to [the BRRD], and repealing Commission 

Implementing Regulation (EU) 2016/1066”.
695

 This (extremely detailed) Implementing 

Regulation governs the data credit institutions must report and the specifications (“minimum 

procedural and technical reporting requirements”) according to which it must be delivered to 

NRAs. The Board resolution reporting (‘RESREP’) requirements, which cover the minimum 

information required by that implementing act, include: 

firstly, the Liability Data Report (‘LDR’), 

secondly, the Critical Functions Report, discussed further below,
696

 and 

thirdly, the Financial Market Infrastructures (FMI) Report.
697

   

 

                                                 
691 

SRMR, recital (46), first and third sentences.  

692 
Ibid., Article 8(1). 

693 
On these powers, see above in Chapter 3, Section D, under 1.   

694 
SRMR, Article 8(4). 

695 
OJ L 277, 7.11.2018, pp. 1-65; the repealed Regulation was published in the OJ L 181, 

6.7.2016, pp. 1-38. 

696 
See below, under 1.2.2.1.2 (3). 

697 
For more detail, see at: https://srb.europa.eu/en/content/reporting. 

https://srb.europa.eu/en/content/reporting
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(2) When drawing up and updating resolution plans, the Board may require institutions 

to assist it.
698

 In principle, resolution plans are drafted by the IRTs.
699

 The date by which 

the first resolution plans are drawn up is determined by the Board, which must transmit them 

(including any changes thereto) to the ECB or to the relevant NCAs.
700

 Due to the sensitivity of 

the information contained therein, resolution plans are subject to the requirements of 

professional secrecy laid down in Article 88 SRMR.
701

 

(3) The Board must draw up resolution plans after consulting the ECB or the ‘relevant 

NCAs’, the NRAs, including the GLRA, of the participating Member States in which 

the entities are established and (if relevant) the resolution authorities of non-

participating Member States in which ‘significant branches’ are located. Towards that 

end, the Board may require the NRAs to submit draft resolution plans and the GLRA to 

submit a draft group resolution plan.
702

 In order to ensure effective and consistent 

application, the Board must issue guidelines and address instructions to the NRAs for 

the preparation of draft resolution plans and group resolution plans relating to specific 

entities or groups.
703

  

In terms of definitions: ‘branch’ means a place of business which forms a legally dependent 

part of an institution, and carries out directly all or some of the transactions inherent in its 

business.
704

 On the other hand, the term ‘relevant national competent authority’ is not 

defined; by analogy to the definition of the term ‘relevant NRA’
705

 it should be considered as 

the NCA of a participating Member State in which an entity or a group’s entity is established. 
The SRMR also does not contain a definition of the term ‘significant branch’. This term is 

referred to in Article 51 CRD IV, according to which a branch may be considered as such by 

the competent authorities of a host Member State with particular regard to the following aspects: 

firstly, whether the market share of the branch in terms of deposits exceeds 2% in the host 

Member State; secondly, the likely impact of a suspension or closure of the operations of the 

institution on systemic liquidity and the payment, clearing and settlement systems in the host 

Member State; thirdly, the size and importance of the branch in terms of number of clients 

within the context of the banking or financial system of the host Member State. 

 

1.1.2 Review and updating of resolution plans 

Resolution plans and group resolution plans must be reviewed (and, if appropriate, 

updated) at least annually and after any ‘material changes’ to the legal or 

organisational structure or to the business or the financial position of the entity or, in 

the case of group resolution plans, of the group, including any group entity that could 

have a ‘material effect’ on the effectiveness of the plan or that otherwise necessitates 

its revision.  

                                                 
698 

SRMR, Article 8(8). 

699 
On the actual involvement of these teams in the drafting, see Single Resolution Board 

(2016), at various passages.  

700 
SRMR, Article 8(12), first sub-paragraph, first sentence and 8(13); see also recital (44), fifth 

sentence. 

701 
Ibid., recital (44), last sentence; on Article 88. 

702 
Ibid., Article 8(2). 

703 
Ibid., Article 8(3). 

704 
Ibid., Article 3(1), point (22) with reference to Article 4(1), point (17) CRR. 

705 
Ibid., Article 3(1), point (4). 
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For the purpose of this revision or update, the institutions, the ECB or the NCAs must 

promptly communicate to the Board any change necessitating it.
706

  

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                          

1.2 Content of resolution plans for individual entities 

1.2.1 The provisions of Article 8 SRMR and Article 22 of Commission Delegated 

Regulation (EU) 2016/1075 

(1) The drawing up of resolution plans for individual entities is governed by the 

following rules: 

Firstly, resolution plans must set out options for applying the resolution tools and 

exercising the resolution powers to the entities and groups referred to in Article 7(2) 

(and if the conditions for their application are met in Articles 7(4), point (b) and 

7(5)).
707

  

Furthermore, they must provide for the resolution actions which the Board may take 

if an entity or group meets the conditions for resolution and take into consideration 

relevant scenarios, including that the event of failure may be idiosyncratic or may 

occur at a time of broader financial instability or system wide events; when drawing 

up and updating resolution plans, the Board must identify any ‘material 

impediments to resolvability’ and, if necessary and proportionate, outline relevant 

actions on how these could be addressed in accordance with Article 10.
708

 

Thirdly, they must be drawn up upon the assumption that none of the following is 

permitted: any extraordinary public financial support besides the use of the SRF; 

central bank emergency liquidity assistance; or central bank liquidity assistance 

provided under non-standard collateralisation, tenor and interest rate terms.
709

  

Fourthly, they must include an analysis of how and when an institution may apply, 

in the conditions addressed by them, for the use of central bank facilities and 

identify the assets expected to qualify as collateral.
710

 

Finally, they must include, quantified where appropriate and possible, the eighteen 

(18) elements listed in Article 8(9) (see Box 3 below). The relevant information must 

be disclosed to the entity concerned.
711

  

 

 

                                                 
706 

Ibid., Article 8(12), first sub-paragraph, second sentence, and second sub-paragraph.                                                                                                                                   

707 
Ibid., Article 8(5).                                                                                                                                

708 
Ibid., Article 8(6), first and third-fourth sub-paragraphs; on the impediments to resolvability, 

see below, under 3.                                                                             

709 
Ibid., Article 8(6), fifth sub-paragraph.                                                                       

710 
Ibid., Article 8(7).                                                                      

711 
Ibid., Article 8(6), second sub-paragraph. It is also noted that, in accordance with recital 

(46), resolution plans must include procedures for informing and consulting employee 

representatives throughout the resolution processes where appropriate. If applicable, collective 

agreements or other arrangements provided for by social partners, as well as by EU and national 

law on the involvement of trade unions and workers’ representatives in company restructuring 

processes, should be complied with in this regard. 
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(2) In relation to the last aspect, Article 22 of Commission Delegated Regulation 

(EU) 2016/1075 of 23 March 2016 “supplementing [the BRRD] with regard to 

regulatory technical standards specifying the content of (…) resolution plans and group 

resolution plans (…)”
712

 groups all these elements in eight broad categories (each 

further specified): 

(1) a summary of the plan, including a description of the institution or group; 

(2) a description of the resolution strategy considered in the plan, including, inter 

alia, identification of the different resolution actions foreseen;  

(3) a description of the information, and the arrangements for the provision of this 

information, necessary in order to effectively implement the resolution strategy; 

(4) a description of arrangements to ensure operational continuity of access to 

‘critical functions’
713

 during resolution; 

(5) a description of the financing requirements and financing sources necessary for 

the implementation of the resolution strategy foreseen in the plan; 

(6) plans for communication with critical stakeholder groups; 

(7) the conclusions of the assessment of resolvability; and 

(8) any opinion expressed by the institution or group in relation to the resolution 

plan. 

This categorisation (along with the stages of the resolvability assessment process (the 

‘RAP’) in accordance with Article 23 of the Commission Delegated Regulation
714

) 

forms the basis for the Board’s six-step ‘resolution planning process’.
715

  

(3) In relation to the obligation of drafting resolution plans, the Board must take into 

account the following factors:  

firstly, the nature of an entity’s business, shareholding structure, legal form, risk 

profile, size and legal status and interconnectedness to other institutions or to the 

financial system in general; 

secondly, the scope and complexity of its activities;  

furthermore, whether it is a member of an IPS or another cooperative mutual 

solidarity systems,  

in addition, whether it exercises any investment services or activities; and  

finally, whether its failure and subsequent winding up under normal insolvency 

proceedings would be likely to have a significant negative effect on financial 

markets, on other institutions, on funding conditions, or on the wider economy.  

In that respect, in has to ensure application in an appropriate and proportionate way and 

that the administrative burden relating to resolution plan preparation obligations is 

minimised.
716

  

 

                                                 
712 

OJ L 184, 8.7.2016, pp. 1-71. 

713 
On this term, see just below, under 1.2.2.1. 

714 
See below, under 3.1.2. 

715 
See on this Single Resolution Board (2016), pp. 19-41 (including Figure 10, at p. 20). 

716 
Ibid., recital (49), first sentence.   
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Furthermore, the resolution plan must be applied so as not to jeopardise the stability of financial 

markets; in particular, in situations of a generalised crisis, characterised by broader problems or 

even doubts about the resilience of many entities, it is essential to consider the risk of contagion 

from the actions taken in relation to any individual entity.
717

 

 

 

BOX 3 

Elements to be included in resolution plans under Article 8(9) SRM Regulation 

(1) summary of the key elements of the plan; 

(2) summary of the material changes to the institution that have occurred after the latest 

resolution information was filed; 

(3) demonstration of how ‘critical functions’ and ‘core business lines’
718

 could be legally and 

economically separated, to the extent necessary, from other functions so as to ensure 

continuity upon the failure of the institution; 

(4) estimation of the timeframe for executing each material aspect of the plan; 

(5) detailed description of the assessment of resolvability carried out in accordance with 

Article 10 SRMR; 

(6) description of any measures required pursuant to Article 10(7) to address or remove 

impediments to resolvability identified as a result of the assessment carried out in accordance 

with Article 10; 

(7) description of the processes for determining the value and marketability of the critical 

functions, core business lines and assets of the institution; 

(8) detailed description of the arrangements for ensuring that the information required under 

Article 11 BRRD is up to date and at the disposal of the resolution authorities at all times; 

(9) explanation as to how the resolution options could be financed without the assumption of 

any extraordinary public financial support besides the use of the SRF, any central bank 

emergency liquidity assistance, or any central bank liquidity assistance provided under non-

standard collateralisation, tenor and interest rate terms; 

(10) detailed description of the different resolution strategies that could be applied according 

to the different possible scenarios and the applicable timescales; 

(11) description of critical interdependencies; 

(12) description of options for preserving access to payments and clearing services and other 

infrastructures and an assessment of the portability of client positions; 

(13) a plan for communicating with the media and the public; 

(14) an analysis of the impact of the plan on the institution’s employees, including an 

assessment of any associated costs, and a description of envisaged procedures to consult staff 

during the resolution process, taking into account national systems for dialogue with social 

partners (if applicable); 

(15) the minimum requirement for own funds and eligible liabilities required pursuant to 

Article 12 and a deadline to reach that level (if applicable); 

(16) the minimum requirement for own funds and contractual bail-in instruments pursuant to 

Article 12 and a deadline to reach that level (both, if applicable); 

                                                 
717 

Ibid., recital (49), first and fourth-fifth sentences, respectively.   

718 
On this term, see just below, under 1.2.2.2. 
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(17) description of essential operations and systems for maintaining the continuous 

functioning of the institution’s operational processes; and 

(18) any opinion expressed by the institution in relation to the resolution plan (if applicable). 

 

 

1.2.2 In particular: definition and determination of ‘critical functions’ – definition of 

‘core business lines’ 

1.2.2.1 Critical functions 

1.2.2.1.1 Definition  

As mentioned just above,
719

 resolution plans and group resolution plans must include, 

inter alia, a description of arrangements to ensure operational continuity of access to 

‘critical functions’ during resolution. The term ‘critical functions’ is defined in Article 

2(1), point (35) BRRD as meaning activities, services or operations the discontinuance 

of which is likely in one or more Member States to lead to the disruption of services 

that are essential to the real economy, or to disrupt financial stability due to the size, 

market share, external and internal interconnectedness, complexity or cross-border 

activities of an institution or group, with particular regard to the substitutability of those 

activities, services or operations. Furthermore, Article 6(1) of Commission Delegated 

Regulation 2016/778 of 2 February 2016,
720

 adopted, inter alia, on the basis of Article 

2(2) BRRD, specifies that a function is considered critical, if two criteria are met 

cumulatively:  

Firstly, it is provided by an institution to third parties not affiliated to the 

institution or group.  

Secondly, its sudden disruption would likely have a ‘material negative impact on 

the third parties’, give rise to contagion or undermine the general confidence of 

market participants due to the systemic relevance of the function for the third parties 

and the systemic relevance of the institution or group in providing the function. The 

‘disruption of functions or services’ consists in functions and services no longer being 

provided to a comparable extent, under comparable conditions and of comparable quality, 

unless the change in providing the function or service concerned takes place in an orderly 

manner.
721 

Critical functions can include deposit taking, lending and loan services, payment, 

clearing, custody and settlement services, wholesale funding markets activities, as well 

as capital markets and investments activities.
722

 

 

1.2.2.1.2 Determination   

(1) The continuity of critical functions of an institution under resolution is one of the 

resolution objectives, aims at safeguarding financial stability and the real economy and 

plays a key role in both the recovery and the resolution planning process.
723

  

                                                 
719 

See just above, under 1.2.1 (2) and Box 3. 

720 
OJ L 131, 20.5.2016, pp. 41-47. 

721 
Commission Delegated Regulation 2016/778, Article 6(5).  

722 
Ibid., recital (4).  

723 
See below in Chapter 5, Section A, under 1. 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016R0778&from=EN
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On the other hand, the identification of critical functions is relevant for the selection of 

the preferred resolution strategy, which should be designed to maintain critical 

functions through resolution.
724

  

(2) It is noted that there are no critical functions per se; the criticality of functions must 

be identified and determined in the resolutions plans of credit institutions and groups, 

which are drafted by the IRTs and then drawn up and adopted by the Board. According 

to the Commission Delegated Regulation, institutions and resolution authorities should also 

identify their ‘critical services’ in the recovery and resolution plans, this identification 

following that of a critical function.
725

 A service is considered critical where its disruption can 

present a serious impediment to, or prevent the performance of, one or more critical functions. A 

service is not considered critical where it can be provided by another provider within a 

reasonable time frame to a comparable extent as regards its object, quality and cost.
726

 The 

determination of a service as critical aims at enabling institutions to ensure their continued 

availability by providing them through entities or units that are resilient in a failure, or 

establishing appropriate arrangements where they are supplied by an external provider.
727

 

(3) In order to identify the criticality of functions and in accordance with the ‘two-step’ 

approach adopted by the Delegated Regulation, a self-assessment is performed by 

institutions themselves when drawing-up their recovery plans and then the IRTs must 

perform a ‘critical review’ of these plans to ensure consistency and coherence in the 

approaches used by institutions.
728

  

The Board’s 2018 “Critical Functions Report” aims at guiding institutions through this self-

assessment and at providing essential information for the IRSs performing the review, while
729

 

the “Guidance on the Critical Functions Report” provides them guidance for completing the 

Report’s reporting template.
730

 See also the Board’s 2017 document entitled “Critical 

Functions: SRB Approach in 2017 and Next Steps”, which serves as a reference to describe 

the Board’s approach to the identification of critical functions.
731

  

In this respect, the assessment of criticality is made in two steps: 

Firstly, in the course of the so-called ‘impact analysis’, when assessing the material 

negative impact on third parties, the systemic relevance of the function for third 

parties and the systemic relevance of the institution or group providing the function, 

the institution and the resolution authority must take into account the size, market 

share, external and internal interconnectedness, complexity, and cross-border 

activities of the institution or group.
732

  

                                                 
724 

See below, under 3.1.2. 

725 
Commission Delegated Regulation 2016/778, recital (9), first sentence and (8), last 

sentence.  

726 
Ibid., Article 6(4).  

727 
Ibid., recital (10).  

728 
Ibid., recital (5).  

729 
Available at: https://srb.europa.eu/en/content/critical-functions-report. 

730 
Available at: https://srb.europa.eu/sites/srbsite/files/2018_guidance_cft.pdf. 

731 
Available at: https://srb.europa.eu/sites/srbsite/files/critical_functions_final.pdf.  

732 
Commission Delegated Regulation 2016/778, Article 6(2), first sub-paragraph. The 

assessment criteria for the impact on third parties shall include at least the following elements: 

the nature and reach of the activity, the global, national or regional reach, volume and number of 

transactions; the number of customers and counterparties; the number of customers for which 

the institution is the only or principal banking partner; and the institution’s relevance, on a local, 

regional, national or EU level, as appropriate for the market concerned; the nature of the 

https://srb.europa.eu/en/content/critical-functions-report
https://srb.europa.eu/sites/srbsite/files/2018_guidance_cft.pdf
https://srb.europa.eu/sites/srbsite/files/critical_functions_final.pdf
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Secondly, under the so-called ‘substitutability analysis’, a function that is essential 

to the real economy and financial markets can be considered substitutable if it can 

be replaced in an acceptable manner and within a reasonable time frame thereby 

avoiding systemic problems for the real economy and the financial markets.
733

  

The conclusions of these two analyses allow IRTs to construct the so called ‘spectrum 

of criticality’, which assists the Board and NRAs to assess criticality of functions 

under different market circumstances.
734

  

 

1.2.2.2 Core business lines   

(1) In accordance with (both) Article 2(1), point (36) BRRD and Article 7(1) of 

Commission Delegated Regulation 2016/778, ‘core business lines’ means business 

lines and associated services which represent material sources of revenue, profit or 

franchise value for an institution or a group of which an institution forms part. Core 

business lines must be identified on the basis of an institution’s internal organisation, 

its corporate strategy and the degree of their contribution to its financial results.
735

 They 

may rely on activities which do not by themselves generate direct profit for the 

institution, but support its core business lines contributing indirectly to its profits.
736

  

(2) That Delegated Regulation also identifies that the main difference between a critical 

function and a core business line lies in the impact of the activities concerned: critical 

functions must be assessed from a perspective of their importance for the functioning of 

the real economy and financial markets and therefore for financial stability as a whole; 

on the other hand, the assessment of core business lines must be based on the 

importance for the institution itself, such as the level of their contribution to its 

revenues and profits.
737

 

 

                                                                                                                                            
customers and stakeholders affected by the function (e.g. retail customers, corporate customers, 

interbank customers, central clearing houses and public entities); the potential disruption of the 

function on markets, infrastructures, customers and public services. In particular, the assessment 

may include the effect on the liquidity of markets concerned, the impact and extent of disruption 

to customer business, and short-term liquidity needs; the perceptibility to counterparties, 

customers and the public; the capacity and speed of customer reaction; the relevance to the 

functioning of other markets; the effect on the liquidity, operations, structure of another market; 

and the effect on other counterparties related to the main customers and the interrelation of the 

function with other services (ibid., Article 6(2), second sub-paragraph).     

733 
Ibid., Article 6(3), first sub-paragraph. When assessing the substitutability of a function the 

following criteria must be taken into account: the structure of the market for that function and 

the availability of substitute providers; the ability of other providers in terms of capacity, the 

requirements for performing the function, and potential barriers to entry or expansion; the 

incentive of other providers to take on these activities; and the time required by users of the 

service to move to the new service provider and costs of that move, the time required for other 

competitors to take over the functions and whether that time is sufficient to prevent significant 

disruption depending on the type of service (ibid., Article 6(3), second sub-paragraph). 

734 
This process is analysed in details in the Board’s 2017 document “Critical Functions: SRB 

Approach in 2017 and Next Steps”, pp. 16-19. 

735 
Commission Delegated Regulation 2016/778, Article 7(2), which also lists an indicate list 

of relevant indicators.  

736 
Ibid., Article 7(3) and recital (13). 

737 
Ibid., recital (11).   
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1.3 Content of group resolution plans  

(1) Group resolution plans are governed by Article 8(10)-(11) SRMR and by Article 

22 of Commission Delegated Regulation (EU) 2016/1075. A group resolution plan 

must include a plan for the resolution of the group as a whole, headed by a ‘Union 

parent undertaking’ established in a participating Member State, either through 

resolution at the level of the ‘Union parent undertaking’ or through break up and 

resolution of the subsidiaries. ‘Union parent institution’ means a parent institution in a 

Member State which is not a subsidiary of institution authorised in any Member State, or of a 

financial holding company or mixed financial holding company set up in any Member State.
738

 

‘Subsidiary’ means (in principle) a subsidiary undertaking within the meaning of Articles 1-2 

of the Seventh Council Directive (83/349/EEC). Subsidiaries of subsidiaries are also 

considered to be subsidiaries of the undertaking that is their original parent undertaking.
739 

The plan must identify measures for the resolution of the Union parent undertaking, 

any subsidiaries established in the EU that are part of the group, parent undertakings 

established in participating Member States, if they are subject to consolidated 

supervision carried out by the ECB in accordance with Article 4(1), point (g) SSMR, 

and, subject to Article 33 SRMR on the recognition and enforcement of third-country 

resolution proceedings
740

 subsidiaries that are part of the group and are established 

outside the EU.
741

  

(2) The six principles governing group resolution plans are the following:
742

  

Firstly, they must set out the resolution actions to be taken in relation to group 

entities through both resolution actions in respect of the designated entities referred 

to in Article 2, point (b) SRMR and subsidiary institutions and coordinated 

resolution actions in respect of subsidiary institutions, in the scenarios provided for 

in Article 8(6). 

Secondly, they must examine the extent to which the resolution tools and powers 

could be applied and exercised in a coordinated way to group entities established in 

the EU, including measures to facilitate the purchase by a third party of the group as 

a whole, or separate business lines or activities that are delivered by a number of 

group entities, or particular group entities, and identify any potential impediments to 

a coordinated resolution. 

Furthermore, they must include a detailed description of the assessment of 

resolvability under Article 10. 

Fourthly, if entities incorporated in third countries are included in the group, they 

must identify appropriate cooperation and coordination arrangements with their 

relevant authorities and the implications for resolution within the EU. 

In addition, they must identify measures, including the legal and economic 

separation of particular functions or business lines, necessary to facilitate group 

resolution if the conditions for resolution are met. 

 

                                                 
738 

SRMR, Article 3(1), point (19) with reference to Article 4(1), point (29) CRR. 

739 
Ibid., Article 3(1), point (21) with reference to Article 4(1), point (16) CRR. 

740 
See on this above in Chapter 2, Section A, under 5.5. 

741 
SRMR, Article 8(10). 

742 
Ibid., Article 8(11), first sub-paragraph. 
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Finally, they must identify how the group resolution actions could be financed and, 

if the SRF and the financing arrangements from non-participating Member States 

established in accordance with Article 100 BRRD would be required, set out 

principles for sharing responsibility for that financing between sources of funding in 

different participating and non-participating Member States. The plans may not 

assume any extraordinary public financial support besides the use of the SRF and 

the financing arrangements from non-participating Member States under Article 

100 BRRD, central bank emergency liquidity assistance, or central bank liquidity 

assistance provided under non-standard collateralisation, tenor and interest rate 

terms. 

These principles must be set out on the basis of equitable and balanced criteria (taking into 

account in particular Article 107(5) BRRD on the mutualisation of national financing 

arrangements in the case of a group resolution, and the impact on financial stability in all 

Member States concerned), and should not have a disproportionate impact on any Member 

State.
743

 In addition, the potential impact of the resolution actions in all the Member States 

where the group operates should be specifically taken into account in the drawing up of the 

plans.
744

 

 

2. Resolution plans drawn up by the national resolution authorities 

NRAs must draw up and adopt resolution plans for any  entity and group, other than 

those referred to in Article 7(2) SRMR (and, if the conditions for their application are 

met, in Articles 7(4), point (b) and 7(5)), in accordance with the above-mentioned 

provisions of Article 8. The preparation of these resolution plans must be made after 

consulting the relevant NCAs and NRAs of the (participating and non-participating) 

Member States, in which significant branches are located, if relevant.
745

 

 

3. Assessment of resolvability and removal of substantive impediments to 

resolvability 

3.1 Assessment of resolvability  

3.1.1 The provisions of Article 10 of the SRM Regulation 

(1) When drafting and updating resolution plans, the Board must assess the extent to 

which institutions and groups referred to in Article 7(2) (and, if the conditions for their 

application are met, in Articles 7(4), point (b) and 7(5)) are resolvable without the 

assumption of any extraordinary public financial support besides the use of the SRF, 

central bank emergency liquidity assistance, or central bank liquidity assistance 

provided under non-standard collateralisation, tenor and interest rate terms.
746

 In this 

respect, it is required:  

firstly, to consult the competent authorities (including the ECB), as well as the 

resolution authorities of non-participating Member States in which significant 

branches are located (if relevant);
747

 and  

                                                 
743 

Ibid., Article 8(11), second and third sub-paragraphs. 

744 
Ibid., recital (51), second sentence. 

745 
Ibid., Article 9(1)-(2). 

746 
Ibid.; see also Article 8(6) (under 1.2.1 (1) above). 

747 
Ibid., Article 10(1). 
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secondly, to examine the twenty-eight matters with regard to the resolvability of an 

institution or a group, which are specified in Section C of the Annex to the 

BRRD
748

 (see Box 4 below). 

(2) On the basis of the recovery plans or group recovery plans submitted by the ECB or 

the relevant NCA, the Board must identify any actions therein which may adversely 

impact the resolvability of an entity or a group, and make relevant recommendations to 

the ECB or the NCA.
749

 In addition, when drafting a resolution plan, the Board must 

assess the extent to which such an entity is resolvable. The Board must notify 

accordingly the EBA in a timely manner.
750

 An entity is ‘deemed to be resolvable’, if 

it is feasible and credible for the Board to take any of the following courses of action:  

firstly, liquidate it under ‘normal insolvency proceedings’;   

alternatively, resolve it by applying to it resolution tools and exercising resolution 

powers, while avoiding, to the maximum extent possible, any ‘significant adverse 

consequences’ for the financial system (including circumstances of broader financial 

instability or system wide events of the Member State in which the entity is situated, 

or other Member States or the EU) and with a view to ensuring the continuity of its 

‘critical functions’.
751

 

‘Normal insolvency proceedings’ means collective insolvency proceedings entailing the partial 

or total divestment of a debtor and the appointment of a liquidator or an administrator normally 

applicable to institutions under national law and either specific to those or generally applicable 

to any natural or legal person.
752

 For the purposes of Article 10(3)-(4) and (10) SRMR, the term 

‘significant adverse consequences for the financial system or threat to financial stability’ 
refers to a situation where the financial system is actually or potentially exposed to a disruption 

that may give rise to financial distress liable to jeopardise the orderly functioning, efficiency and 

integrity of the internal market or the economy or the financial system of one or more Member 

States.  

In determining the significant adverse consequences the Board must take into account the 

relevant warnings and recommendations of the ESRB, and the relevant criteria developed by the 

EBA in considering the identification and measurement of systemic risk.
753

 

(3) The conditions for the assessment of a group’s resolvability are similar to those 

applying to entities. In particular, is is provided that a group is deemed to be resolvable if it is 

feasible and credible for the Board to either liquidate group entities under normal insolvency 

proceedings or to resolve them by applying resolution tools and exercising resolution powers in 

relation to group entities while avoiding, to the maximum extent possible, any significant 

adverse consequences for financial systems, including circumstances of broader financial 

instability or system wide events, of the Member States in which group entities are established, 

or other Member States or the EU and with a view to ensuring the continuity of critical 

functions carried out by those group entities, where they can be easily separated in a timely 

manner or by other means. The Board must notify accordingly the EBA.
754  
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Ibid., Article 10(6). 
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Ibid., Article 10(2). 
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Ibid., Article 10(3). 
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BOX 4 

Matters that the resolution authority must consider when assessing the 

resolvability of an institution or group (Section C of the Annex to the BRRD) 

(1) the extent to which the institution is able to map core business lines and critical operations 

to legal persons; 

(2) the extent to which legal and corporate structures are aligned with core business lines and 

critical operations; 

(3) the extent to which there are arrangements in place to provide for essential staff, 

infrastructure, funding, liquidity and capital to support and maintain the core business lines 

and the critical operations; 

(4) the extent to which the institution’s service agreements are fully enforceable in the event of 

resolution of the institution; 

(5) the extent to which the institution’s governance structure is adequate for managing and 

ensuring compliance with its internal policies with respect to its service level agreements; 

(6) the extent to which the institution has a process for transitioning the services provided 

under service level agreements to third parties in the event of the separation of critical 

functions or of core business lines; 

(7) the extent to which there are contingency plans and measures in place to ensure continuity 

in access to payment and settlement systems; 

(8) the adequacy of the management information systems in ensuring that the resolution 

authorities are able to gather accurate and complete information regarding the core business 

lines and critical operations so as to facilitate rapid decision making; 

(9) the management information systems, capacity to provide the information essential for the 

effective resolution of the institution at all times even under rapidly changing conditions; 

(10) the extent to which the institution has tested its management information systems under 

stress scenarios as defined by the resolution authority; 

(11) the extent to which the institution can ensure the continuity of its management 

information systems both for the affected institution and the new institution if the critical 

operations and core business lines are separated from the rest of operations and business lines; 

(12) the extent to which the institution has established adequate processes to ensure that it 

provides the resolution authorities with the information necessary to identify depositors and 

the amounts covered by the deposit guarantee schemes; 

(13) where the group uses intra-group guarantees, the extent to which those guarantees are 

provided at market conditions and the risk management systems concerning those guarantees 

are robust; 

(14) where the group engages in back-to-back transactions, the extent to which those 

transactions are performed at market conditions and the risk management systems concerning 

those transactions practices are robust; 

(15) the extent to which the use of intra-group guarantees or back-to-back booking 

transactions increases contagion across the group; 

(16) the extent to which the legal structure of the group inhibits the application of the 

resolution tools as a result of the number of legal persons, the complexity of the group 

structure or the difficulty in aligning business lines to group entities; 

(17) the amount and type of eligible liabilities of the institution; 
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(18) where the assessment involves a mixed activity holding company, the extent to which the 

resolution of group entities that are institutions or financial institutions could have a negative 

impact on the non-financial part of the group; 

(19) the existence and robustness of service level agreements; 

(20) whether third-country authorities have the resolution tools necessary to support resolution 

actions by EU resolution authorities, and the scope for coordinated action between EU and 

third-country authorities; 

(21) the feasibility of using resolution tools in such a way which meets the resolution 

objectives, given the tools available and the institution’s structure; 

(22) the extent to which the group structure allows the resolution authority to resolve the 

whole group or one or more of its group entities without causing a significant direct or indirect 

adverse effect on the financial system, market confidence or the economy and with a view to 

maximising the value of the group as a whole; 

(23) the arrangements and means through which resolution could be facilitated in the cases of 

groups that have subsidiaries established in different jurisdictions; 

(24) the credibility of using resolution tools in such a way which meets the resolution 

objectives, given possible impacts on creditors, counterparties, customers and employees and 

possible actions that third-country authorities may take; 

(25) the extent to which the impact of the institution’s resolution on the financial system and 

on financial market’s confidence can be adequately evaluated; 

(26) the extent to which the resolution of the institution could have a significant direct or 

indirect adverse effect on the financial system, market confidence or the economy; 

(27) the extent to which contagion to other institutions or to the financial markets could be 

contained through the application of the resolution tools and powers; 

(28) the extent to which the resolution of the institution could have a significant effect on the 

operation of payment and settlement systems. 
 

 

 

3.1.2 The provisions of Commission Delegated Regulation (EU) 2016/1075 

3.1.2.1 Introductory remarks 

In accordance with Article 23(1) of Commission Delegated Regulation (EU) 

2016/1075, for the purposes of assessing the resolvability of an entity, the Board must 

implement a “four-stage strategy”:
755

  

firstly, assess the credibility and feasibility of liquidating the entity under normal 

insolvency proceedings (see below, under 3.1.2.2); 

secondly, if it determines that liquidating the entity is neither feasible nor credible, 

select the resolution strategy considered mostly appropriate in order to resolve the 

entity without disrupting its operation (the ‘preferred resolution strategy’; under 

3.1.2.3); 

then, assess the feasibility of this preferred resolution strategy (under 3.1.2.4); and 

finally, assess its credibility (under 3.1.2.5). 

                                                 
755

 Commission Delegated Regulation (EU) 2016/1075, Article 2; see on this also 

Maragopoulos (2016), pp. 25-26. 
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‘Preferred resolution strategy’ means a resolution strategy capable of best achieving the 

resolution objectives set out in Article 31 BRRD (Article 14 SRMR) given the structure and 

the business model of the institution or group, and the resolution regimes applicable to legal 

entities in a group.
756

 

 

3.1.2.2 Credibility and feasibility of liquidation under normal insolvency proceedings 

Resolution authorities (i.e. the Board and NRAs) must assess the credibility and 

feasibility of liquidation of the institution or group under normal insolvency 

proceedings, as well as the impact that liquidation would have in the reliance on 

extraordinary public financial support as compared to resolution. In this respect:  

When assessing the liquidation’s credibility, they must consider the likely impact of 

the institution’s or group’s liquidation on the financial systems of any Member State 

or of the EU in order to ensure the continuity of access to critical functions carried 

out by the institution or group and achieving the resolution objectives, taking into 

account the functions performed by the institution or group and assessing whether 

liquidation would be likely to have a material adverse impact on any of the 

following: financial market functioning and market confidence; financial market 

infrastructures; other financial institutions; and the real economy and in particular 

the availability of critical financial services.  

If the resolution authority concludes that liquidation is credible, it must then assess 

its feasibility.
757

 

 

3.1.2.3 Identification of a resolution strategy 

(1) Resolution authorities must assess whether a candidate resolution strategy is 

appropriate to achieve the resolution objectives given the structure and business model 

of the institution or group, and the resolution regimes applicable to legal entities in a 

group.  

A resolution action may be taken in the public interest if it is necessary for the 

achievement of and is proportionate to one or more of the resolution objectives and 

winding up of the institution under normal insolvency proceedings would not meet 

those resolution objectives to the same extent.
758

  

In particular for groups, resolution authorities must assess whether it would be more 

appropriate to apply a single point of entry or a multiple point of entry strategy.
759

 
‘Single point of entry (SPE)’ means a resolution strategy involving the application of 

resolution powers by a single resolution authority at the level of a single parent undertaking or 

of a single institution subject to consolidated supervision. On the other hand, ‘multiple point of 

entry (MPE)’ means a resolution strategy involving the application of resolution powers by two 

or more resolution authorities to regional or functional subgroups or entities of a group. 

In both cases, the must consider, at least, the six matters laid down in Article 25(3). 
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 Ibid., Article 2, point (3).  

757
 Ibid., Article 24(1)-(3).  

758
 On the public interest criterion, see details below in Chapter 5, Section C, under 1.4. 

759
 Commission Delegated Regulation (EU) 2016/1075, Article 25(1)-(2). 
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(2) Resolution authorities must assess whether variants of the resolution strategy are 

necessary to address scenarios or circumstances where that strategy cannot be feasibly 

and credibly implemented and consider the extent to which any variant strategy is 

likely to achieve the resolution objectives and in particular ensure the continuity of 

critical functions. Measures to remove impediments to variants of the resolution strategy can 

only be implemented if they do not impair the feasible and credible implementation of the 

preferred resolution strategy.
760

 

 

3.1.2.4 Assessment of a resolution strategy’s feasibility 

This assessment contains several layers governed by Articles 26-31 of the 

Commission Delegated Regulation (EU) 2016/1075. In particular, resolution 

authorities must assess whether it is feasible to apply the selected resolution strategy 

effectively in an appropriate time frame and must identify potential impediments to the 

implementation of the selected resolution strategy. In that respect, they must consider 

impediments to the short-term stabilisation of the institution or group, as well as any 

foreseeable impediments to a business reorganisation which is required pursuant to 

Article 52 BRRD or otherwise likely to be required if the resolution strategy envisages 

all or part of the institution or group being restored to long-term viability. Impediments 

must be classified in at least five categories: structure and operations; financial 

resources; information; cross-border issues; and legal issues.
761

 In this respect, the 

following is briefly noted: 

(1) When assessing whether there are potential impediments to resolution related to the 

institution’s or group’s structure and operations, resolution authorities must consider at least 

the following issues: matters addressed in points (1)-(7), (16) and (18)-(19) of Section C of the 

Annex to the BRRD; dependencies of material entities and core business lines on 

infrastructure, information technology, treasury or finance functions, employees or other critical 

shared services; whether governance, control, and risk management arrangements are consistent 

with any planned changes to the structure of the institution or group; whether the legal and 

franchise structure of the institution or group is consistent with any planned changes to the 

business structure of the institution or group; and whether appropriate resolution tools are 

available with respect to each legal entity as required to deliver the resolution strategy.
762

 

(2) When assessing whether there are potential impediments to resolution related to financial 

resources, they must consider at least the following issues: matters addressed in points (13)-

(15) and (17) of Section C of the Annex to the BRRD; the need to identify and quantify the 

amount of any liabilities which are likely under the preferred resolution strategy not to 

contributing to loss absorption or recapitalisation, considering at a minimum specific factors 

(laid down in point (2)); the size of funding needs in the run-up to and during resolution, the 

availability of sources of funding, and impediments to the transfer of funds as required within 

the institution or group; whether appropriate arrangements are specified for losses to be 

transferred to legal entities to which resolution tools would be applied from other group 

companies, including if relevant an assessment of the amount and loss-absorbency of intragroup 

funding.
763
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(3) When assessing whether there are potential impediments to resolution related to 

information, they must consider at least the following issues: matters addressed in points (8)-

(12) of Section C of the Annex to the BRRD; the capability of the institution or group to 

provide information on the amount, and location within the group, of assets which would be 

expected to qualify as collateral for central bank facilities; and its capability to provide 

information in order to carry out a valuation determining the amount of write-down or 

recapitalisation required.
764

 

(4) When assessing whether there are potential impediments to resolution related to cross-

border issues, they must consider at least the following issues: matters addressed in point (20) 

of Section C of the Annex to the BRRD; existence of adequate processes for coordination and 

communication and assurances on actions to be taken between home and host authorities, 

including in third countries, to enable delivery of the resolution strategy; and whether law in 

relevant home and host jurisdictions overrides contractual termination rights in financial 

contracts that are triggered solely by the failure and resolution of an affiliated company.
765

 

(5) In assessing potential impediments to resolution, into consideration must finally be taken the 

following legal issues: whether requirements for regulatory approvals or authorisations 

necessary to deliver the resolution strategy can be met in a timely manner; whether significant 

contractual documentation permits termination of contracts on entry into resolution; and 

whether contractual obligations which cannot be disapplied by the resolution authority prohibit 

any transfer of assets and/or liabilities envisaged in the resolution strategy.
766

 

 

3.1.2.5 Assessment of a resolution strategy’s credibility 

After assessing the feasibility of the selected resolution strategy, resolution authorities 

must assess its credibility, taking into consideration the likely impact of resolution on 

the financial systems and real economies of any Member State or of the EU, with a 

view to ensuring the continuity of critical functions carried out by the institution or 

group, including evaluation of the matters addressed in points (21)-(28) of Section C 

of the Annex to the BRRD. In conducting this assessment, they must consider the 

likely impact of the implementation of the resolution strategy on the financial systems 

of any Member State or of the EU. They must also take into account the functions performed 

by the institution or group and assess whether implementation of the resolution strategy would 

be likely to have a material adverse impact on any of the following: financial market functioning 

and market confidence; financial market infrastructures; other financial institutions; and the real 

economy and in particular the availability of critical financial services.
767

 

 

3.2 Removal of substantive impediments to resolvability 

3.2.1 ‘Substantive impediments’ to resolvability  

3.2.1.1 Introductory remarks  

The Board has the power to require changes to the structure and organisation of entities 

or groups and take measures which are necessary and proportionate in order to reduce 

or remove ‘substantive impediments’ to the application of resolution tools and ensure 

their resolvability. In order to respect the right to conduct business laid down by 

Article 16 of the Charter, the following guiding principles are laid down:  

                                                 
764

 Ibid., Article 29.  

765
 Ibid., Article 30.  

766
 Ibid., Article 31.  

767
 Ibid., Article 32(1)-(2).  
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firstly, the Board’s discretion is limited to what is necessary to simplify the entities’ 

structure and operations solely to improve their resolvability;  

furthermore, any measure imposed for such purposes should be consistent with EU 

law; 

thirdly, measures should neither directly nor indirectly be discriminatory on grounds 

of nationality, and should be justified by the overriding reason of being conducted in 

the public interest in financial stability; in order to determine whether an action 

was taken in the general public interest, the Board, acting in that interest, should be 

able to achieve the resolution objectives without encountering impediments to the 

application of resolution tools or its ability to exercise the powers conferred on it by 

the SRMR;  

finally, action should not go beyond the minimum necessary to attain the objectives 

sought.
768

  

When determining the measures to be taken, the Board or, where applicable, the NRAs, 

must take into account the warnings and recommendations of the ESRB.
769

 

 

3.2.1.2 The Board’s Report  

If, in accordance with the above-mentioned assessments, the Board determines (after 

consulting the NCAs including the ECB) that there are substantive impediments to the 

resolvability for an entity or a group, it must prepare a Report (in cooperation with the 

competent authorities) addressed to the institution or the parent undertaking analysing 

them. This Report must consider the impact on the institution’s business model and 

recommend any proportionate and targeted measures which, in the Board’s view, are 

necessary or appropriate to remove impediments in accordance with Article 10(10).
770

 

In addition, it must be notified to the competent authorities and to the resolution 

authorities of non-participating Member States in which significant branches of 

institutions which are not part of a group are located; and be supported by reasons for 

the assessment or determination in question and indicate how that assessment or 

determination complies with the requirement for proportionate application laid down in 

Article 6.
771

 

 

3.2.2 Measures by the entity or the parent undertaking concerned and the Board’s 

response   

(1) Within four months from the date of receipt of the Report, the entity or the parent 

undertaking must propose to the Board ‘potential measures’ to address or remove the 

substantive impediments identified therein. The Board must communicate any measure 

proposed to the competent authorities, the EBA, and the resolution authorities in non-

participating Member States, if significant branches of institutions that are not part of a group 

are located therein.
772 
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(2) The Board, after consulting the competent authorities, must assess whether these 

measures effectively address or remove the substantive impediments in question and, ff 

this is not the case, it must take a decision, after consulting the competent authorities 

and, if appropriate, the designated macro-prudential authority.
773

  

This decision must indicate that the measures proposed do not effectively reduce or 

remove the impediments to resolvability and instruct the NRAs to require the 

institution, the parent undertaking, or any subsidiary of the group concerned, to take 

any of the ‘alternative measures’ listed in Article 10(11).
774

 In identifying such 

‘alternative measures’, the Board must undertake the following:  

Firstly, demonstrate how the measures proposed by the institution would not be 

appropriate to remove the impediments to resolvability and how the alternative 

measures proposed are proportionate in removing them.  

Secondly, take into account the threat to financial stability of those impediments to 

resolvability and the effect of the measures on the institution’s business, its stability 

and its ability to contribute to the economy, on the internal market for financial 

services and on the financial stability in other Member States and the EU as a 

whole.  

Thirdly, take into account the need to avoid any impact on the institution or the 

group concerned which would go beyond what is necessary to remove the 

impediment to resolvability or would be disproportionate.
775

 

 

3.2.3 Measures to be taken by national resolution authorities (NRAs) 

(1) Taking into account the above and in order to reduce or remove the identified 

impediments, the Board may instruct NRAs to take such appropriate measures designed 

to remove impediments to resolvability in order to ensure consistency and the 

resolvability of the institutions concerned.
776

 These can be grouped in three categories:  

‘structural measures’ associated with the organisational, legal and business structure 

of the entity, ‘financial measures’ related to the entity’s assets, liabilities and products, 

and ‘information requirements’.
777

  

(2) In this respect, NRAs may
 

require the entity concerned to undertake the 

following:
778

 

firstly, revise any intra-group financing agreements,779
 review the absence thereof or 

draw up service agreements (whether intra-group or with third parties) to cover the 

provision of critical functions; 

                                                 
773 
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secondly, limit its maximum individual and aggregate exposures, divest specific 

assets, and limit or cease specific existing or proposed activities; 

thirdly, introduce changes to legal or operational structures of the entity or any 

group entity, either directly or indirectly under their control, so as to reduce 

complexity in order to ensure that critical functions may be legally and operationally 

separated from other functions through the application of the resolution tools; 

fourthly, set up a parent financial holding company in a Member State or a ‘Union 

parent financial holding company’; ‘Union parent financial holding company’ means a 

parent financial holding company in a Member State which is not a subsidiary of a credit 

institution or an investment firm authorised in any Member State, or of another financial 

holding company or mixed financial holding company set up in any Member State;
780 

finally, in order to meet the MREL, issue eligible liabilities, and take other steps in 

order to ensure that any Board decision to write down or convert that liability or 

instrument would be effected under the law of the jurisdiction governing it 

(including, in particular, to attempt to renegotiate any eligible liability, Additional 

Tier 1 or Tier 2 instrument it has issued).
781

  

NRAs may also impose specific or regular additional information requirements relevant 

for resolution purposes and/or restrict or prevent the development of new or existing 

business lines or sale of new or existing products.
782

  

(3) A decision made in accordance with Article 10(10)-(11) above must be supported 

by reasons for the assessment or determination in question and indicate its compliance 

with the requirement for ‘proportionate application’.
783

 NRAs must implement the 

Board’s instructions in accordance with Article 29 on the implementation of resolution 

decisions.
784
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Section C:  

In particular: the minimum requirement for own funds and 

eligible liabilities (MREL) 

 

1. Definition and governing rules 

(1) Both under the BRRD and the SRMR, the MREL is calculated as the following 

ratio: the amount of ‘own funds’ and ‘eligible liabilities’ of the institution, as a 

percentage of own funds and total liabilities of the institution. For this purpose, 

‘derivative liabilities’ are included in the total liabilities, on the basis that full 

recognition is given to counterparty netting rights.
785

  

In terms of definitions
786

 (for a summary, see Table 9 below): 

‘eligible liabilities’ means the liabilities and capital instruments that do not qualify as 

Common Equity Tier 1, Additional Tier 1 or Tier 2 instruments of an entity referred to in 

Article 2, which are not excluded from the scope of the bail-in tool according to Article 

27(3);  

the term ‘own funds’ is defined with reference to Article 4(1), point (118) CRR, according 

to which ‘own funds’ means the sum of Tier 1 capital (i.e. Common Equity Tier 1 (CET 1) 

and Additional Tier 1), and Tier 2 capital;  

the capital instruments issued by a credit institution (or an investment firm) and qualify as 

CET 1, Additional Tier 1 or Tier 2 instruments are defined as ‘own funds instruments’;
787

  

‘Common Equity Tier 1 instruments’ means capital instruments that meet the conditions 

laid down in Article 28(1)-(4), Article 29(1)-(5) or Article 31(1) CRR;  

‘Additional Tier 1 instruments’ means capital instruments meeting the conditions laid 

down in Article 52(1) CRR;  

‘Tier 2 instruments’ means capital instruments or subordinated loans meeting the 

conditions laid down in Article 63 CRR;  

finally, the term ‘derivative’ is defined with reference to Article 2(5) EMIR, which in turn 

makes reference to Annex I, Section C, points (4)-(10) MiFID II. 

(2) In accordance with Article 12 SRMR, the MREL is governed by the following 

rules: 

Firstly, it may not exceed the amount of own funds and eligible liabilities sufficient 

to ensure that, if the bail-in tool were to be applied the losses of an institution or a 

parent undertaking as referred to in Article 2 could be absorbed, and the Common 

Equity Tier 1 ratio of those entities could be restored to a level necessary to enable 

them to continue to comply with the conditions for authorisation and continue to 

carry out the activities for which they are authorised under the CRD IV.  
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If an institution’s resolution plan anticipates that certain classes of eligible liabilities might 

be excluded from bail-in under Article 27(5)
788

 or be transferred in full to a recipient under a 

partial transfer, the MREL may not exceed a certain amount of own funds and eligible 

liabilities.
789

 

Secondly, it may not fall short of the total amount of the own funds and buffer 

requirements under the CRR and the CRD IV.
790

 

Thirdly, eligible liabilities, including subordinated debt instruments and loans, not 

qualifying as Additional Tier 1 instruments or Tier 2 instruments must be included 

in the amount of own funds and eligible liabilities, only if they satisfy the specific 

six conditions laid down in Article 12(16). 

Finally, if a liability is governed by the law of a jurisdiction outside the EU, the 

Board may instruct NRAs to require the institution to demonstrate that any Board 

decision to write down or convert it would be effected under the law of that 

jurisdiction, having regard, in particular, to the terms of the contract governing the 

liability and international agreements on the recognition of resolution proceedings. 

If the Board is not satisfied that any decision would be effected under the law of that 

jurisdiction, the liability may not be counted towards the MREL.
791

 

 

2. Field of application under the SRMR  

(1) The Board must determine (after consulting the competent authorities, including the 

ECB) the MREL subject to write-down and conversion powers which must be met all 

times by the entities and groups referred to in Article 7(2) SRMR (and, if the 

conditions for their application are met, in Articles 7(4), point (b) and 7(5)).
792

 

Exceptionally, it may exempt mortgage credit institutions financed by covered bonds 

under certain conditions.
793

 ‘Covered bond’ means
794

 an instrument as referred to in Article 

52(4) of Directive 2009/65/EC of the European Parliament and of the Council of the European 

Parliament and of the Council of 13 July 2009 “on the coordination of laws, regulations and 

administrative provisions relating to undertakings for collective investment in transferable 

securities (UCITS)”
795

 (the ‘UCITS IV’ Directive), which applies since 18 March 2016 as 

amended by Directive 2014/91/EU of 23 July 2014 of the European Parliament and of the 

Council “amending Directive 2009/65/EC (...) as regards depositary functions, remuneration 

policies and sanctions”
796

 (the ‘UCITS V Directive’).
797 
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(2) On the other hand, when drafting resolution plans, NRAs must determine (after 

consulting the NCAs) the MREL subject to write-down and conversion powers which 

the entities referred to in Article 7(3) are required to meet at all times. In that regard, 

applicable is the cooperation procedure established in Article 31.
798

 In order to ensure 

effective and consistent application of the provisions on the MREL, the Board is 

empowered to issue guidelines and address instructions to NRAs relating to specific 

entities or groups.
799

 

 

3. Conditions applying to the determination made by the Board 

3.1 General rules 

(1) Within the limits laid down in Article 12(6) SRMR,
800

 in order to ensure that an 

entity can be resolved by the application of resolution tools (including, if appropriate, 

the bail-in tool) in a way meeting the resolution objectives,
801

 the Board’s 

determination of the MREL must be made on the basis of the following three criteria 

(cumulatively):
802

 

firstly, the size, the business model, the funding model and the risk profile of the 

institution and parent undertaking referred to in Article 2;  

secondly, the extent to which the DGS could contribute to the financing of 

resolution in accordance with Article 79;
803

  

thirdly, the extent to which the failure of the institution or parent undertaking 

referred to in Article 2 would have significant adverse consequences for the 

financial system or would be a threat to financial stability (within the meaning of 

Article 10(5)
804

), including due to its interconnectedness with other institutions or 

with the rest of the financial system through contagion. 

(2) Taking into account the above, as well as the provisions of the Commission 

Delegated Regulation to be adopted in accordance with Article 45(6) BRRD, the level 

of the MREL is the sum of two components:  

the first component is the ‘loss absorption amount’ which would be (usually) equal 

to total capital requirements applicable to the entity and would serve as a cushion 

aiming at absorbing losses incurred by that entity;  

the second component is the ‘recapitalisation amount’, which would be the 

amount of own funds and eligible liabilities that, if written down or converted into 

equity, would allow the entity concerned not only to meet the minimum capital 

requirements after the implementation of the preferred resolution strategy, but also 

to maintain sufficient market confidence. 
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The above-mentioned amount is adjusted, downwards or upwards, by three factors:  

firstly, the ‘no creditor worse off principle’ (NCWO) adjustment’, which implies that if 

liabilities likely to be excluded from the bail-in pursuant to Article 27(5) total more than 

10% of any class of liabilities ranking equally in insolvency, the Board must adjust the level 

of the MREL in order to avoid putting relative creditors in a worse position than in case of 

liquidating the entity concerned;
805

  

secondly, the ‘MREL downwards adjustment because of the possible contribution of the 

DGS’, which is the reduction of the MREL equal to the amount that the relative DGS is 

expected to contribute to financing resolution costs; and  

thirdly, the ‘8% of total liabilities and own funds floor constraint’ in respect of 

systemically important (at global or national level) entities, which implies that in any case 

these entities must meet an MREL of at least 8% of total liabilities and own funds.
806

  

(3) The Board’s determination must specify the MREL which each institution has to 

comply with on an individual basis, and the MREL which each parent undertaking has 

to comply with on a consolidated basis. The determination of the ‘minimum aggregate 

amount requirement for own funds and eligible liabilities’ at consolidated level of 

an EU parent undertaking established in a participating Member State must be made by 

the Board, after consulting the ‘consolidating supervisor’, on the basis of the above-

mentioned three criteria, and whether the group’s third-country subsidiaries are to be 

resolved separately under the resolution plan.
807

  

‘Consolidated basis’ means the basis of the consolidated situation as defined in Article 4(1), 

point (47) CRR, according to which ‘consolidated situation’ means the situation that results 

from applying the requirements of that Regulation in accordance with Part One, Title II, Chapter 

2 to an institution as if that institution formed, together with one or more other entities, a single 

institution.
808

 ‘Consolidating supervisor’ means a competent authority responsible for the 

exercise of supervision on a consolidated basis of Union parent institutions, and institutions 

controlled by Union parent financial holding companies or Union parent mixed financial 

holding companies.
809

 

(4) In the case of a group, the Board must also set the MREL to be applied to its 

subsidiaries on an individual basis, at an appropriate level and having regard to the 

above-mentioned (under (1)) criteria (in particular, the size, business model and risk 

profile of the subsidiary, including its own funds, and the consolidated requirement set 

for the group).
810

  

In this respect, recital (84) provides that a ‘top-down approach’ should be adopted when 

determining the MREL within a group, which should recognise that resolution action is applied 

at the level of the individual legal entity, and that it is imperative that loss absorbing capacity is 

located in, or is accessible to, the entity within the group where losses occur.  
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Accordingly, the loss absorbing capacity should be distributed across the group in accordance 

with the level of risk in its constituent legal entities and the MREL necessary for each individual 

subsidiary should be separately assessed. Furthermore, it should be ensured that all capital and 

liabilities which are counted towards the consolidated MREL are located in entities where losses 

are likely to occur, or are otherwise available to absorb losses.
811

 

In addition, it is laid down that both a ‘multiple-point-of-entry’ and a ‘single-point-of-entry’ 

resolution should be allowed,
812

 the MREL reflecting the resolution strategy which is 

appropriate to a group in accordance with the resolution plan. In particular, the MREL should be 

required at the appropriate level in the group in order to reflect a multiple-point-of-entry or a 

single-point-of-entry approach contained in the resolution plan, while keeping in mind that there 

could be circumstances where an approach different from that contained in the plan is used as it 

would allow, e.g. reaching the resolution objectives more efficiently. Against that background, 

regardless of whether a group has chosen the one or the other approach, all entities of the group 

should have at any time a robust MREL to avoid the risk of contagion or of a bank run.
813 

(5) It is noted in this respect that since 2017 the Board started developing ‘binding 

targets’ for major banking groups. As mentioned in its website:
814

 “Looking forward to 

2018, these targets will be defined, with an increased focus on quality and internal 

location of MREL, in particular ensuring that there are sufficient subordinated 

instruments to implement banks’ preferred resolution strategies. Looking further, 

beyond 2018, decisions on MREL will be regularly updated in the light of possible 

changes in the structures and degrees of riskiness of banks, as well as keeping up to 

date with potential regulatory developments.”  

 

3.2 Discretions of and additional requirements imposed on the Board  

(1) When determining the MREL on an individual or on a consolidated basis, the Board 

has the following discretions:  

Firstly, it may decide to waive the MREL on an individual basis either to a parent 

institution if the conditions laid down in Article 45(11) BRRD are met, or to a 

subsidiary if the conditions of Article 45(12), points (a)-(c) are met.
815

  

Furthermore, it may decide, either on its own initiative (after consulting the NRA) 

or upon a proposal by the latter, that the MREL can be partially met on a 

consolidated or an individual basis through ‘contractual bail-in instruments’, 

provided that the criteria laid down in Article 12(6)-(7) SRMR are fully met.
816

 In 

order to qualify as a ‘contractual bail-in instrument’, the Board must be satisfied that the 

instrument meets two criteria: firstly, it contains a contractual term providing that, if the bail-

in tool is applied to the institution, the instrument must be written down or converted to the 

extent required before the write-down or conversion of other eligible liabilities; secondly, it 

is subject to a binding subordination agreement, undertaking or provision under which, in the 

event of normal insolvency proceedings, it ranks below other eligible liabilities and cannot 

be repaid until other outstanding eligible liabilities have been settled.
817
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(2) The following requirements are also imposed on the Board:
818

  

Firstly, it must make any determination in accordance with Article 12(1) SRMR, 

and, if relevant, to Article 12(11) in parallel with the development and maintenance 

of the resolution plans.  

Secondly, it must address its determination to the NRAs (in which case the latter 

must implement the Board’s instructions in accordance with Article 29)
819

 and 

require from them to verify and ensure that institutions and parent undertakings 

maintain the MREL as determined according to Article 12(1).  

Finally, it must inform the ECB and the EBA of the MREL it has determined for 

each institution and parent undertaking and, if relevant, the requirements laid down 

in Article 12(11). 

(3) As already mentioned in the previous Chapter,
820

 any natural or legal person, 

including the NRAs, may appeal before the Appeal Panel against Board’s decisions 

relating, inter alia, to the determination of the MREL in accordance with Article 

12(1).
821

 In its most recent Decision on this field (Case 8/18 of 16 October 2018),
822

 the 

Appeal Panel noted, inter alia, that the MREL determination is, by its very nature, a 

dynamic exercise in which the Board disposes of a margin of technical discretion, 

allowing it to adjust its determination to all relevant changes in factual assumptions, 

adhering nevertheless to the principle of proportionality. 

 

3.3 The Board’s MREL policy  

The Board developed its first “MREL policy” in 2016,
823

 which was followed by the 

2017 MREL Policy, in which it adopted its intial binding decisions for major groups.
824

 

In 2018, the Board’s resolution planning cycle was split in two waves:  

The first wave of resolution plans covered the least complex credit institutions and 

groups that did not have binding targets (i.e. those without global presence); it 

started in January 2018 and was largely based on the 2017 approach.
825

 

The second wave covered the most complex ones, based on an enhanced MREL 

policy published on 16 January 2019; it introduced a series of new features with a 

view to strengthening the MREL approach, enhancing credit institutions’ 

resolvability within the BU and preparing them for the upcoming regulatory 

amendments in the context of the BRRD II and the SRMR II.
826
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Available at: https://srb.europa.eu/sites/srbsite/files/srb_mrel_approach_2016_post_final.pdf. 

824 
Available at: https://srb.europa.eu/sites/srbsite/files/item_1_-_public_version_mrel_policy_-

_annex_i_-_plenary_session.pdf. 

825 
Available at: https://srb.europa.eu/sites/srbsite/files/srb_2018_mrel_policy_-_first_wave_of_  

resolution_plans.pdf. 

826 
Available at: https://srb.europa.eu/sites/srbsite/files/public_mrel_policy_2018_-_second_ 

wave_of_plans.pdf.  

https://srb.europa.eu/sites/srbsite/files/case_8_18_decision_anonymised.pdf
https://srb.europa.eu/sites/srbsite/files/srb_mrel_approach_2016_post_final.pdf
https://srb.europa.eu/sites/srbsite/files/item_1_-_public_version_mrel_policy_-_annex_i_-_plenary_session.pdf
https://srb.europa.eu/sites/srbsite/files/item_1_-_public_version_mrel_policy_-_annex_i_-_plenary_session.pdf
https://srb.europa.eu/sites/srbsite/files/srb_2018_mrel_policy_-_first_wave_of_%20%20resolution_plans.pdf
https://srb.europa.eu/sites/srbsite/files/srb_2018_mrel_policy_-_first_wave_of_%20%20resolution_plans.pdf
https://srb.europa.eu/sites/srbsite/files/public_mrel_policy_2018_-_second_%20wave_of_plans.pdf
https://srb.europa.eu/sites/srbsite/files/public_mrel_policy_2018_-_second_%20wave_of_plans.pdf
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3.4 Report by the EBA – legislative proposal by the Commission 

On the basis of Article 45(19)-(20) BRRD, the EBA submitted on 14 December 2016 a 

Report to the Commission “on the implementation and design of the MREL 

framework”,
827

 which should form the basis for a Commission’s legislative proposal on 

the ‘harmonised application’ of the MREL,
828

 contains both a quantitative analysis and 

a cost-benefit analysis of the introduction of MREL. In the meantime, as already 

mentioned,
829

 in November 2016 the Commission submitted a combined legislative 

proposal reviewing the MREL and implementing the total loss-absorbing capacity 

(TLAC) standard of the FSB in the EU, by proposing the amendment of both the 

SRMR and the BRRD (presented in some detail under 5 below).  

 

4. A comparison to the ‘TLAC’ standard 

(1) On 9 November 2015, the FSB issued a Report entitled: “Principles on Loss-

absorbing and Recapitalisation Capacity of G-SIBs in Resolution – Total Loss-

absorbing Capacity (TLAC) Term Sheet”.
830

 These thirteen Principles and this Term 

Sheet, which form a new international standard for G-SIBs,
831

 lay down the minimum 

external ‘total loss-absorbing capacity’ standard (the ‘minimum TLAC standard’) 

 for the thirty banks identified by the FSB as global systemically important (the ‘G-

SIBS’)
832

 and deemed as too-big-to-fail.
833

  

They also introduce an ‘internal TLAC standard’, which refers to the loss-absorbing 

capacity that resolution entities have committed to ‘material sub-groups’ in order to
 

facilitate co-operation between home and host authorities and the implementation of 

effective cross-border resolution strategies by ensuring the appropriate distribution of 

loss-absorbing and recapitalisation capacity within groups outside of the resolution 

entity’s home jurisdiction.
834

   

(2) The purpose of the minimum TLAC standard, and the main guiding principle, is to 

ensure (as in the case of the MREL) that, if a G-SIB fails, it has sufficient loss-

absorbing and recapitalisation capacity available in resolution for the implementation, 

with a high degree of confidence, of an orderly resolution that minimises any impact on 

financial stability ensures the continuity of critical functions and avoids exposing 

taxpayers (i.e. public funds) to loss.
835

 The other principles refer to the following: 

                                                 
827 

Available at:  https://www.eba.europa.eu/documents/10180/1695288/EBA+Final+MREL+ 

Report+(EBA-Op-2016-21).pdf. 

828 
BRRD, Article 45(18).   

829 
See above, in Chapter 3, Section E, under 1.   

830 
Aavailable at: https://www.fsb.org/2015/11/total-loss-absorbing-capacity-tlac-principles-and-

term-sheet.  

831 
FSB TLAC Report (2015), p. 3 (in finem).  

832 
See at: https://www.fsb.org/wp-content/uploads/2015-update-of-list-of-global-systemically-

important-banks-G-SIBs.pdf.    

833 
On the TLAC, see Borsuk (2015), Huertas (2015), Kupiec (2015), Speyer (2015) and 

Szczepańska (2015).  

834 
FSB TLAC Report (2015), Term Sheet, paragraphs 16-17.  

835 
Ibid., Principle (i). 

http://www.financialstabilityboard.org/wp-content/uploads/20151106-TLAC-Press-Release.pdf
http://www.financialstabilityboard.org/wp-content/uploads/20151106-TLAC-Press-Release.pdf
http://www.financialstabilityboard.org/wp-content/uploads/20151106-TLAC-Press-Release.pdf
http://www.financialstabilityboard.org/wp-content/uploads/20151106-TLAC-Press-Release.pdf
http://www.financialstabilityboard.org/wp-content/uploads/20151106-TLAC-Press-Release.pdf
http://www.financialstabilityboard.org/wp-content/uploads/20151106-TLAC-Press-Release.pdf
http://www.bis.org/bcbs/gsib/gsibs_as_of_2014.htm
http://www.bis.org/bcbs/gsib/gsibs_as_of_2014.htm
https://www.eba.europa.eu/documents/10180/1695288/EBA+Final+MREL+%20Report+(EBA-Op-2016-21).pdf
https://www.eba.europa.eu/documents/10180/1695288/EBA+Final+MREL+%20Report+(EBA-Op-2016-21).pdf
https://www.fsb.org/2015/11/total-loss-absorbing-capacity-tlac-principles-and-term-sheet
https://www.fsb.org/2015/11/total-loss-absorbing-capacity-tlac-principles-and-term-sheet
https://www.fsb.org/wp-content/uploads/2015-update-of-list-of-global-systemically-important-banks-G-SIBs.pdf
https://www.fsb.org/wp-content/uploads/2015-update-of-list-of-global-systemically-important-banks-G-SIBs.pdf
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firstly, the calibration of the amount of the minimum TLAC required (principles (ii)-

(v));  

secondly, ensuring the availability of the minimum TLAC for loss absorption and 

recapitalisation in the resolution of cross-border groups (principle (vi));  

furthermore, the determination of the instruments eligible to meet the minimum 

TLAC requirements (principles (vii)-(viii)); 

fourthly, the interaction with regulatory capital requirements and the consequences 

of breaches of the minimum TLAC (principles (ix)-(x)); and  

finally, the transparency requirements (principle (xi)), the limitation of contagion 

(principle (xii)) and the review process (principle (xiii)).   

(3) The minimum TLAC requirement, which is additional to the minimum regulatory 

capital requirements under the Basel III regulatory framework of the Basel Committee 

on Banking Supervision,
836

 consists of instruments that can be written down or 

converted into equity by the relevant resolution authority in case of resolution (the 

‘TLAC-eligible instruments’) and includes: capital instruments, long-term unsecured 

(subordinated and senior) debt, as well as any other liability or item eligible as 

minimum TLAC under the Term Sheet.
837

  

(4) With regard to the calibration of the minimum TLAC requirement, the following is 

laid down:
838

 as from 1 January 2019, it will be at least 16% of the group’s risk-

weighted assets, increasing to at least 18% from 1 January 2022. In addition, as from 1 

January 2019 as well, it will be at least 6% of the Basel III ‘leverage ratio 

denominator’, increasing to at least 6.75% as from 1 January 2022. Authorities are 

empowered to set a higher requirement or apply buffers in addition to the above 

minimum.  

(5) On 6 July 2017, the FSB published a guidance document entitled “Guiding 

Principles on the Internal Total Loss-Absorbing Capacity of G-SIBs (‘Internal 

TLAC’)”, aimed at assisting authorities in implementing its TLAC standard.
839

 This 

document defines a minimum requirement for the instruments and liabilities that should 

be held by G-SIBs and be readily available for bail-in within resolution, and requires a 

certain amount of those loss-absorbing resources to be committed to subsidiaries or 

sub-groups that are located in host jurisdictions and deemed material for the resolution 

of the G-SIB as a whole (internal TLAC).  

On the same day, a second guidance document, entitled “Guidance on Continuity of Access to 

Financial Market Infrastructures (FMIs) for a Firm in Resolution”, was also published with a 

view to facilitating the continued access to critical financial market infrastructure services in 

resolution, in accordance with the key objective of effective resolution to maintain the 

continuity of their critical functions.
840

 This document requires firms in resolution to maintain 

the continued access to clearing, payment, settlement, custody and other services by FMIs.  

                                                 
836 

Ibid., Term Sheet, paragraphs 3 (first sentence) and 6. On the Basel III regulatory framework 

see above in Chapter 1, Section B, under 1.2.2. 

837 
Ibid., Principles (vii)-(viii), and Term Sheet, paragraphs 7-15; the internal TLAC requirement 

is governed by paragraph 18 of the Term Sheet. 

838 
Ibid., Term Sheet, paragraph 4.  

839 
Available at: https://www.fsb.org/2017/07/guiding-principles-on-the-internal-total-loss-

absorbing-capacity-of-g-sibs-internal-tlac-2.  

840 
Available at: https://www.fsb.org/2017/07/guidance-on-continuity-of-access-to-financial-

market-infrastructures-fmis-for-a-firm-in-resolution-2.  

http://www.fsb.org/2017/07/guiding-principles-on-the-internal-total-loss-absorbing-capacity-of-g-sibs-internal-tlac-2/
http://www.fsb.org/2017/07/guiding-principles-on-the-internal-total-loss-absorbing-capacity-of-g-sibs-internal-tlac-2/
http://www.fsb.org/2017/07/guiding-principles-on-the-internal-total-loss-absorbing-capacity-of-g-sibs-internal-tlac-2/
http://www.fsb.org/2017/07/guidance-on-continuity-of-access-to-financial-market-infrastructures-fmis-for-a-firm-in-resolution-2/
http://www.fsb.org/2017/07/guidance-on-continuity-of-access-to-financial-market-infrastructures-fmis-for-a-firm-in-resolution-2/
https://www.fsb.org/2017/07/guiding-principles-on-the-internal-total-loss-absorbing-capacity-of-g-sibs-internal-tlac-2
https://www.fsb.org/2017/07/guiding-principles-on-the-internal-total-loss-absorbing-capacity-of-g-sibs-internal-tlac-2
https://www.fsb.org/2017/07/guidance-on-continuity-of-access-to-financial-market-infrastructures-fmis-for-a-firm-in-resolution-2
https://www.fsb.org/2017/07/guidance-on-continuity-of-access-to-financial-market-infrastructures-fmis-for-a-firm-in-resolution-2
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It also sets out arrangements and safeguards to facilitate continuity of access to FMIs for firms 

in resolution that apply at the level of the providers of FMI services, at the level of FMI 

participants and at the level of the relevant resolution and FMI authorities.  

(6) On the basis of the above-mentioned, it is noted that, even though the TLAC and 

the MREL pursue the same regulatory objective, there are some essential differences 

between them. In particular: 

Firstly, while the MREL applies to the entire perimeter of EU credit institutions, the 

application of the TLAC is confined to large, systemically important cross-border 

banking groups. 

Secondly, while the level of MREL is determined by resolution authorities on a 

case-by-case basis institution specific assessment, the TLAC standard contains a 

harmonised minimum level.  

Finally, for the purposes of MREL, subordination of debt instruments could be 

required by resolution authorities on a case-by-case basis to the extent it is needed to 

ensure that in a given case bailed in creditors are not treated worse than in a 

hypothetical insolvency scenario (which is a scenario that is counterfactual to 

resolution). On the other hand, the minimum TLAC requirement should in principle 

be met with subordinated debt instruments.  

 

5. Pending amendments to the BRRD and the SRM Regulation concerning 

the MREL and the TLAC  

(1) As already discussed,
841

 the Commission’s legislative ‘banking package’ of 23 

November 2016, includes, inter alia, a combined legislative proposal concerning the 

amendment of both the SRMR and the BRRD, which are reviewing the MREL and 

implementing the TLAC standard in the EU legal framework. From an operational 

point of view, the harmonised minimum level of the TLAC standard for G-SIIs 

(referred to as ‘TLAC minimum requirement’) will be introduced in the EU through 

amendments to the CRR (CRR II). On the other hand, the ‘institution specific add-on’ 

for G-SIIs and the ‘institution-specific requirement’ for non-G-SIIs will be addressed 

through targeted amendments to the BRRD and the SRMR (BRRD II and SRMR II, 

respectively).
842

 This institution-specific add-on will be imposed when the TLAC 

minimum requirement is not sufficient to absorb losses and recapitalise a G-SII under 

the preferred resolution strategy.
843

  

(2) The main objective of the BRRD II is to implement the TLAC standard and to 

integrate the TLAC requirement into the general MREL rules by avoiding duplication, 

which would arise from the application of two parallel requirements. Under this 

proposal the following will apply:  

Firstly, both requirements will be met with largely similar instruments, requiring 

thus the introduction of limited adjustments to the existing MREL rules ensuring 

technical consistency with the structure of any requirements for G-SIIs. 

 

                                                 
841

 See above in Chapter 1, Section C, under 2.1. 

842
 Proposed SRMR II, recital (2), third sentence. 

843
 Ibid., recital (10), second sentence. 
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In addition, further appropriate technical amendments to the existing rules on 

MREL are proposed to align them with the TLAC standard as regards, inter alia, the 

denominators used for measuring loss-absorbing capacity, the interaction with 

capital buffer requirements, disclosure of risks to investors and their application in 

relation to different resolution strategies.  

Thirdly, the proposal also amends the BRRD with a view to reduce compliance 

costs of EU credit institutions where their liabilities are governed by the laws of 

third countries. In this respect, more flexibility will be introduced in the contractual 

relationships of EU credit institutions with third country entities, by allowing NRAs 

to waive, subject to certain strict safeguards, the obligation to insert contractual 

clauses with the aim of recognising in third countries the effects of the bail-in of 

liabilities governed by the law of such third countries.  

The final major amendment to the BRRD concerns the application by NRAs of 

harmonised ‘moratorium tools’ in the course of resolution, meaning powers to 

suspend the execution of credit institutions’ commitments towards third parties 

(including the repayment of deposits not covered by the DGS, i.e. exceeding 

100,000 euros per depositor per credit institution). The purpose of this new power 

given to NRAs is to contribute to the stabilisation of a credit institution in the period 

before, and possibly after, its resolution. 

(3) The proposed amendments to the SRMR also relate to the implementation of the 

TLAC standard in the EU. In particular, the provisions of the SRMR II will apply to the 

Board and the NRAs of participating Member States when setting and implementing 

the requirements on loss absorbing and recapitalisation capacity of entities established 

in those Member States. The relevant provisions will have to be applied consistently in 

conjunction with those of the CRR II, the CRD V and the BRRD II.
844

 

(4) The further analysis of these two proposed legal acts is beyond the scope of the 

present study (at this stage). It is noted, nevertheless, that Member States will have to 

comply with the BRRD II and the SRMR II will apply within 18 months from the date 

of their entry into force (i.e. not before the end of 2020).
845

 

 

 

                                                 
844

 Ibid., recital (2), last sentence. 

845
 Proposed BRRD II, Article 9(1), first sub-paragraph and Proposed SRMR II, Article 6(2). 
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TABLE 9 

Own funds instruments 

Tier 1 (capital) instruments Tier 2 (capital) instruments 

Common Equity Tier  1 

(CET 1) instruments  

Additional Tier 1 

instruments  
 

common shares 

preference shares and debt 

instruments  meeting 

certain requirements  

preference shares and debt 

instruments meeting certain 

requirements 

share premium accounts 

related to common shares 

share premium accounts 

related to the above-

mentioned instruments 

share premium accounts related 

to above-mentioned 

instruments 

retained earnings  

general credit risk adjustments, 

gross of tax effects, of up to 

1,25% of risk-weighted 

exposure amounts 

(standardised approach) 

accumulated other 

comprehensive income 
 

positive amounts, gross of tax 

effects, resulting from the 

calculation laid down  

in Articles 158 and 159 

(expected loss amounts) up to 

0,6 % of risk weighted  

exposure amounts (IRB 

approach) 

other reserves   

funds for general banking risk   
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Section D: 

Early intervention 

 

1. The powers of the ECB and the national competent authorities (NCAs) 

(1) The Board does not have any powers to adopt early intervention measures. Under 

EU banking law, it is the ECB or (depending on the case) the NCAs which can require 

an institution or a group to take measures in accordance with Article 16 SSMR (on the 

ECB’ supervisory powers
846

), Articles 27-29 BRRD (on ‘early intervention measures’) 

or Article 104 CRD IV’ (on ‘supervisory powers’). They may also take such measures 

themselves. On the basis of Article 27(4) BRRD, the EBA issued on 29 July 2015 

Guidelines (EBA/GL/2015/03) concerning the triggers for use of early intervention 

measures.
847

  

It is noted that the previous adoption of a measure according to these Articles is not a condition 

for taking a resolution action.
848 

(2) Within the BU, it is the ECB which is called upon to carry out supervisory tasks in 

relation to early intervention, if a credit institution or group, in relation to which the 

ECB is the consolidating supervisor, does not meet or is likely to breach the applicable 

micro-prudential supervision requirements.
849

 In this respect, noteworthy is the 

overlapping between the ECB’s supervisory measures under Article 16 SSMR (as well 

as the NRAs’ supervisory powers under Article 104 CRD IV), on the one hand, and the 

early intervention measures under Article 27 BRRD, one the other hand, since certain 

measures could be adopted either as supervisory measures or as early intervention ones, 

while, in addition, the conditions triggering their use are similar. Accordingly, in the 

majority of the cases, whenever the conditions for supervisory measures are fulfilled, 

those for early intervention are also met. By application of the principle of 

proportionality, it is expected that the ECB or an NCA would, in principle, be tempted 

to take an action as a supervisory measure, as the less intrusive.
850

  

(3) Nevertheless, the ECB has made use of early intervention measures. On 6 

September 2017 it decided the imposition of such measures to Dexia S.A. and Dexia 

Crédit Local S.A.. In this respect is required Dexia S.A. to submit by 30 September 

2017 a plan ensuring that the conversion into instruments fulfilling the criteria of CET1 

pursuant the CRR all its preferred shares (then grandfathered as CET1 instruments), 

would be made effective as of 1 January 2018.  

 

 

                                                 
846 

See on this Gortsos (2015a), pp. 222-224 and Bauer-Weiler (2018), pp. 775-776. 

847 
The Guidelines are available at: https://www.eba.europa.eu/documents/10180/1067473/EBA-

GL-2015-03+Guidelines+on+Early+Intervention+Triggers.pdf. 

848 
SRMR, Article 18(3); see also below in Chapter 5, Section C, under 1.1 (1). 

849
 SSMR, Article 4(1), point (i). 

850 
See e.g. the response of Danièle Nouy, Chairperson of the ECB’s Supervisory Board, to the 

letter of twoMembers of the European Parliament (Philippe Lamberts and Ernest Urtasun) of 24 

January 2018 (available at: https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssm. 

mepletter180125_Lamberts_Urtasun.en.pdf?476e748bf9f81e84e8d2d3c96ff14635). 

https://www.eba.europa.eu/documents/10180/1067473/EBA-GL-2015-03+Guidelines+on+Early+Intervention+Triggers.pdf
https://www.eba.europa.eu/documents/10180/1067473/EBA-GL-2015-03+Guidelines+on+Early+Intervention+Triggers.pdf
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssm.%20mepletter180125_Lamberts_Urtasun.en.pdf?476e748bf9f81e84e8d2d3c96ff14635
https://www.bankingsupervision.europa.eu/ecb/pub/pdf/ssm.%20mepletter180125_Lamberts_Urtasun.en.pdf?476e748bf9f81e84e8d2d3c96ff14635
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It also required Dexia Crédit Local S.A. to submit by the same date a plan ensuring that 

it would, as from 1 January 2018 as well, comply, in accordance with Article 11(2) 

CRR,
851

 with the overall capital requirement on the basis of the consolidated situation 

of Dexia S.A.
852

  

Then, as recently as 2 January 2019, it decided to appoint temporary administrators 

and a three-member surveillance committee to take charge of the Italian credit 

institution Banca Carige and replaced its Board of Directors after the resignation of the 

majority of this credit institution’s board members on the same day. This constitutes an 

early intervention measure aimed at ensuring continuity and pursuing the objectives of 

a strategic plan. The appointment of the temporary administration resulted in the 

removal of Banca Carige’s management and control bodies.
853

  

 

2. The role of the Board   

(1) The Board must be informed by the ECB or the NCAs of any measure they require 

an institution or a group to take (or take themselves) in accordance with the above-

mentioned Articles of the SSMR, the BRRD or the CRD IV and notify the Commission 

of any information received.
854

 Recital (52) SRMR highlights in this respect that the Board 

should be empowered to intervene at an early stage where the financial situation or the solvency 

of an entity is deteriorating and that the information it receives from the ECB ot the NRAs at 

that stage is instrumental in making a determination on the action it might take in order to 

prepare for the resolution of the entity concerned. 

From the date of receipt of this information, and without prejudice to the powers of the 

ECB and the NCAs under other EU legal acts, the Board must prepare for the 

resolution of the institution or group concerned. For this purpose, the ECB or the 

relevant NCA must closely monitor, in cooperation with the Board, the conditions of 

the institution or the parent undertaking and their compliance with any early 

intervention measure required of them, and provide the Board with all information 

necessary in order to update the resolution plan and prepare for the potential resolution 

and for the valuation in accordance with Article 20.
855

  

 

 

                                                 
851 

This Article provides that institutions controlled by a parent financial holding company or a 

parent mixed financial holding company in a Member State must comply, to the extent and in 

the manner prescribed in Article 18 (on the nethods for prudential consolidation), with the rules 

governing own funds (Articles 25-91), capital requirements (Articles 92-386) and large 

exposures (387-403) on the basis of the consolidated situation of that financial holding company 

or mixed financial holding company. 

852 
See at: https://www.bankingsupervision.europa.eu/press/letterstobanks/shared/pdf/2017/ 

Decision_Dexia_Credit_Local_S_A_Dexia_S_A.pdf?a52e1dfba7cdcd3a84a0f5588f61c7bf. 

853 
The relevant Press Release of the ECB is available at: https://www.bankingsupervision. 

europa.eu/press/pr/date/2019/html/ssm.pr190102.en.html. 

854 
SRMR, Article 13(1). 

855 
Ibid., Article 13(2). On Article 20, see below in Chapter 5, Section D. In this respect, recital 

(63) (second sentence) provides that the valuation of the assets and liabilities of an institution 

under resolution and, if required, the valuation of the treatment that shareholders and creditors 

would have received if the entity had been wound up under normal insolvency proceedings 

should commence already in the early intervention phase. 

https://www.bankingsupervision.europa.eu/press/letterstobanks/shared/pdf/2017/%20Decision_Dexia_Credit_Local_S_A_Dexia_S_A.pdf?a52e1dfba7cdcd3a84a0f5588f61c7bf
https://www.bankingsupervision.europa.eu/press/letterstobanks/shared/pdf/2017/%20Decision_Dexia_Credit_Local_S_A_Dexia_S_A.pdf?a52e1dfba7cdcd3a84a0f5588f61c7bf
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According to recital (53): “In order to ensure rapid resolution action when it becomes 

necessary, the Board should closely monitor, in cooperation with the ECB or with the relevant 

national competent authority, the situation of the entities concerned and the compliance of those 

entities with any early intervention measure taken in their respect. In determining whether a 

private sector action could prevent within a reasonable timeframe the failure of an entity, the 

appropriate authority should take into account the effectiveness of early intervention measures 

undertaken within a timeframe set by the competent authority.” 

In this respect, the Board has the following powers (informing accordingly the ECB 

and the relevant NCAs and NRAs):
856

  

Firstly, it may require the institution or the parent undertaking to contact potential 

purchasers in order to prepare for the institution’s resolution, subject to the criteria 

specified in Article 39(2) BRRD (on the marketing requirements in case of 

application of the sale of business tool) and the requirements of professional secrecy 

in accordance with Article 88.
857

  

Furthermore, it may require the relevant NRA to draft a preliminary resolution 

scheme for the institution or the group concerned. 

(2) Before imposing any additional measure under the above-mentioned (in Sub-section 

1) provisions of EU banking law on an institution or a group which has not yet fully 

complied with the first measure notified to the Board, the ECB or the relevant NCA 

must inform accordingly the Board. In such a case, the ECB or the NCA, the Board and 

the relevant NRAs must ensure the consistency between any additional measure and 

any Board action aimed at preparing for resolution.
858

 

 

                                                 
856 

Ibid., Article 13(3).  

857 
On the asset separation tool, see below in Chapter 5, Section B, under 2 and on Article 88, 

see above in Chapter 3, Section E, under 3.4. 

858 
SRMR, Article 13(4)-(5). 
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Chapter 5 

Resolution action 

 

 

Section A:  

Resolution objectives and general principles – order of priority 

of claims  

 

1. Resolution objectives 

1.1 General provisions  

When acting under the ‘resolution procedure’ referred to in Article 18 SRMR,
859

 the 

Board, the Council, the Commission, and, if relevant, the NRAs as regards their 

respective responsibilities, must take into account the ‘resolution objectives’ and 

choose the ‘resolution tools’ and ‘resolution powers’ which, in their view, best 

achieve the resolution objectives relevant in the specific circumstances of each case.
860

  

‘Resolution power’ means a power referred to in its Articles 63-72 (see Box 5 below).
861

 The 

‘resolution tools’ provided for in the EU regulatory framework (and referred to in Article 22(2) 

SRMR) are four: the sale of business tool, the bridge institution tool, the asset separation tool, 

and the bail-in tool.
862 

In principle and unless otherwise provided in the SRMR, the resolution objectives are 

of equal significance and must be appropriately balanced to the nature and 

circumstances of each case.
863

 When pursuing them, the Board, the Council, the 

Commission and, if relevant, the NRAs must seek to minimise the resolution cost and 

avoid destruction of value, unless necessary to achieve them.
864

 

 

                                                 
859 

On this procedure, see Section C below. 

860 
SRMR, Article 14(1). On resolution powers see indicatively (out of a vast existing literature) 

Avgouleas, Goodhart and Schoenmaker (2009), Cihák and Nier (2009), Amorello and 

Huber (2014), Claessens, Herring and Schoenmaker (2010), Noussia (2010), Attinger 

(2011), individual contributions to the collective volume Lastra (2011, editor), Babis (2012), 

Dewatripoint and Freixas (2012), Grünewald (2014), Hadjiemmanuil (2014) and White and 

Yorulmazer (2014).  

861 
BRRD, Article 2(1), point (20). On Articles 63-72, see Haentjens (2017a), pp. 256-272. 

862 
The resolution tools are presented in more detail in Section B below. 

863 
SRMR, Article 14(3). 

864 
Ibid., Article 14(2), second sub-paragraph. 
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BOX 5 

Resolution powers under Article 63(1) BRRD   

According to Article 63(1) BRRD, resolution powers, which are or may be taken exclusively 

by the competent resolution authorities, include the power to undertake the following, 

individually or in any combination: 

(1) require any person to provide any information required for the resolution authority to 

decide upon and prepare a resolution action, including updates and supplements of 

information provided in the resolution plans and including requiring information to 

be provided through on-site inspections; 

(2) take control of an institution under resolution and exercise all the rights and powers 

conferred upon the shareholders, other owners and the management body of the 

institution under resolution; 

(3) transfer shares or other instruments of ownership issued by an institution under 

resolution; 

(4) transfer to another entity, with the consent of that entity, rights, assets or liabilities of 

an institution under resolution; 

(5) reduce, including to zero, the principal amount of or outstanding amount due in 

respect of eligible liabilities, of an institution under resolution; 

(6) convert eligible liabilities of an institution under resolution into ordinary shares or 

other instruments of ownership of that institution or entity referred to in point (b), (c) 

or (d) of Article 1(1), a relevant parent institution or a bridge institution to which 

assets, rights or liabilities of the institution or such an entity are transferred; 

(7) cancel debt instruments issued by an institution under resolution except for secured 

liabilities subject to Article 44(2); 

(8) reduce, including to zero, the nominal amount of shares or other instruments of 

ownership of an institution under resolution and to cancel such shares or other 

instruments of ownership; 

(9) require an institution under resolution or a relevant parent institution to issue new 

shares or other instruments of ownership or other capital instruments, including 

preference shares and contingent convertible instruments; 

(10) amend or alter the maturity of debt instruments and other eligible liabilities issued by 

an institution under resolution or amend the amount of interest payable under such 

instruments and other eligible liabilities, or the date on which the interest becomes 

payable, including by suspending payment for a temporary period, except for secured 

liabilities subject to Article 44(2); 

(11) close out and terminate financial contracts or derivatives contracts for the purposes of 

applying Article 49; 

(12) remove or replace the management body and senior management of an institution 

under resolution; and 

(13) require the competent authority to assess the buyer of a qualifying holding in a timely 

manner by way of derogation from the time-limits laid down in Article 22 CRD IV 

and Article 12 MiFID II.  
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1.2 The five resolution objectives   

The five resolution objectives are the following:
865

 

Firstly, the continuity of ‘critical functions’ must be ensured.
866

 

Secondly, significant adverse effects on financial stability must be avoided, in 

particular by preventing contagion, including to market infrastructures, and by 

maintaining market discipline. This aspect is further developed below, under 1.3.  

Thirdly, protect public funds by minimising reliance on extraordinary public 

financial support.
 
An effective resolution regime should minimise the costs of the 

resolution of a failing entity borne by the taxpayers.
867

 

Fourthly, protect depositors covered by the DGSD and investors covered by the 

ICSD. Depositors should be granted access at least to the guaranteed deposits as 

promptly as possible and in any event within the same deadlines as provided for in 

the DGSD.
868

 

Finally, protect client funds and client assets.  

 

1.3 In particular: on financial stability   

(1) As just mentioned, the second resolution objective consists in avoiding significant 

adverse effects on financial stability, in particular by preventing contagion including to 

FMIs, and maintaining market discipline.
869

 Unlike the Board’s ‘critical functions 

analysis’, its ‘financial stability analysis in banking resolution’, also conducted in 

the course of its ‘public interest assessment’ (the ‘PIA’), focuses on the impact of a 

credit institution’s failure as a whole, including the wider consequences of its inability 

to fulfil its obligations towards clients and/or counterparties.
870

 Hence, it must assess 

the economic importance (systemic relevance) of the credit institution concerned, as 

well as the potential sources of direct and indirect contagion (spillover), the conditions 

in relation to market discipline and the impact on the real economy from its potential 

failure. In this respect, the following should be noted: 

Firstly, the assessment of the credit institution’s systemic relevance can be based 

on its designation as a ‘systemically important’ one or not, the size of its balance 

sheet and in particular of its total assets, loans and deposits, the amount of its 

outstanding senior and junior debt, the amount of its cross-border assets and 

liabilities, as well as the degree of its interconnectedness to the rest of the financial 

system.  

 

                                                 
865 

Ibid., Article 14(2), first sub-paragraph and recital (58), third sentence. The same objectives 

are laid down in Article 31 BRRD. See on this Binder (2016a), Section 2.3.1.  

866 
Critical functions have been discussed in more detail above in Chapter 4, Section B, under 

1.2.2.1; on their maintenance as a key resolution objective, see Stiefmüller (2017).  

867 
SRMR, recital (73), first sentence. 

868 
Ibid., recital (56) (second sentence). 

869 
Ibid., Article 14(2), first sub-paragraph and recital (73), second sentence. 

870 
See the Board’s document “Critical Functions: SRB Approach in 2017 and Next Steps”, para. 

40, at pp. 15-16. 
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Secondly, in assessing direct contagion, the Board is expected to take into account, 

on the basis of the credit institution’s systemic relevance, the potential of direct 

contagion effects via the interbank market, the significance of the risk related to 

market confidence (and mainly with respect to lending activities and bond markets) 

and to FMIs, as well as the credit institution’s exposure in derivative markets.   

Thirdly, the sources of indirect contagion are multiple, including contagion through 

deposits and a general mistrust to the national banking system. Another aspect that 

has to be assessed in this context, if resolution action were to be warranted and the 

bail-in resolution tool were to be applied, is the potential that performing loans of 

households and (mainly) non-financial corporates whose claims on the credit 

institution under resolution would be written-down or converted into common 

stocks would become non-performing.
871

  

In addition, before deciding that resolution action is not warranted on the basis of 

the public interest criterion and the winding up of the credit institution should be 

decided, the Board must assess the financial stability impact on the national DGSs, 

especially if the latter’s available funds would not be sufficient for the compensation 

of covered depositors and resort to ex-post contributions from the other participating 

credit institutions would need to be made. Vice versa, before deciding on taking 

resolution action, the capacity of national DGSs in contributing to the financing of 

resolution should also be assessed.
872

 The establishment of the EDIS for the Member 

States participating in the SSM might mitigate these concerns. 

Finally, the assessment of the impact on the real economy can be based on data 

relating to lending flows to non-financial corporates (in the form of loans and 

bonds) and to households (in the form of mortgage and consumer loans). 

 

2. General principles governing resolution action 

2.1 The nine principles 

The Board, the Council, the Commission and, if relevant, the NRAs must also take, 

when acting under the resolution procedure, all appropriate measures to ensure that any 

‘resolution action’ is taken in accordance with the ‘general principles governing 

resolution’ laid down in Article 15. ‘Resolution action’ means the decision to place a 

designated entity under resolution in accordance with Article 18, the application of a resolution 

tool, or the exercise of one or more resolution powers.
873

 These general principles are the 

following nine:
874

  

(1) Covered deposits are fully protected.
875

 ‘Covered deposits’ means the part of ‘eligible 

deposits’ that does not exceed the coverage level laid down in Article 6(1) DGSD (i.e. 100,000 

euros per depositor per credit institution).  

                                                 
871 

This is considered to be one of most important negative effects from the application of the 

bail-in tool.  

872 
See also Article 12(7), point (b) SRMR. On the role of DGSs in resolution financing, see 

below in Chapter 6, Section A, under 5.2.  

873 
SRMR, Article 3(1), point (10). 

874 
Ibid., Article 15(1) (which repeats, almost verbatim, Article 34(1) BRRD) and recital (60). 

875 
See on this also below in Section B, under 5.3.1, in relation to the application of the bail-in 

tool.  
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In turn, ‘eligible deposits’ (a broader term) means deposits that are not excluded from 

protection pursuant to Article 5 DGSD.
876

 

(2) The shareholders of the institution under resolution bear first losses. 

(3) Creditors bear losses after the shareholders in accordance with the order of priority 

of their claims laid down in Article 17 SRMR,
877

 unless otherwise expressly provided 

for. 

(4) Unless otherwise provided in the SRMR, creditors of the same class must be treated 

in an equitable manner. Where creditors within the same class are treated differently in 

the context of resolution action, such distinctions should be justified in the ‘public 

interest’ and should be neither directly nor indirectly discriminatory on the grounds of 

nationality. 

(5) In view of avoiding disproportionate interference with his/her property rights, no 

creditor may incur greater losses than would have been incurred if a designated entity 

had been wound up under normal insolvency proceedings at the time that the resolution 

decision is taken in accordance with the safeguards provided for in Article 29.
878

 This 

so-called ‘no creditor worse off (NCWO) principle’, specified in Section 5 (mainly 

paragraph 5.3) of the 2011 FSB “Key Attributes of Effective Resolution Regimes for 

Financial Institutions”, is regarded as the cornerstone of resolution regimes. It provides 

the following: “Creditors should have a right to compensation where they do not 

receive at a minimum what they would have received in a liquidation of the firm under 

the applicable insolvency regime (“no creditor worse off than in liquidation” 

safeguard)”.
879

 Recital (65) SRMR makes in this respect the following related considerations: 
“In order to ensure that the resolution process remains objective and certain, it is necessary to 

lay down the order in which unsecured claims of creditors against an institution under 

resolution should be written down or converted. In order to limit the risk of creditors incurring 

greater losses than if the institution had been wound up under normal insolvency proceedings, 

the order to be laid down should be applicable both in normal insolvency proceedings and in 

the write-down or conversion process under resolution. This would also facilitate the pricing of 

debt.”
 
See also recital (62) linking the NCWO principle to

 
the proportional interference with 

property rights. 

(6) The management body and senior management of the institution under resolution 

must, in principle, be replaced. 

(7) The management body and senior management must provide all necessary 

assistance for the achievement of the resolution objectives. 

(8) Natural and legal persons must be made liable, subject to national law, under civil 

or criminal law, for their responsibility for the failure of the institution under resolution. 

(9) Resolution action must be taken in accordance with all the safeguards provided for 

in the SRMR. 

                                                 
876 

SRMR, Article 3(1), points (11) and (12), respectively; on Articles 5-6 DGSD, see Gortsos 

(2014a), pp. 105-111, and 112-114, respectively.  

877 
See just below, under 3. 

878 
SRMR, recital (62), first and second sentences; on Article 29, see below in Section C, under 

3.  

879
 On the NCWO principle and its application under EU resolution law, see (by way of mere 

indication) Grünewald (2014), pp. 92-93, Wojcik (2015), de Serière and van der Houwen 

(2016), Grünewald (2017), pp. 302-307, and Haentjens (2017a), pp. 272-274. See also the 

2016 FSB “Key Attributes Assessment Methodology for the Banking Sector”, pp. 38-39.  

https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=2611037
https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=2611037
https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=2611040
https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=2611040
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2.2 Specific provisions  

(1) Without prejudice to the above-mentioned resolution objectives, when the Board, 

the Council and the Commission are deciding on the application of resolution tools and 

the exercise of resolution powers on an institution which is a group entity, they must 

act in a way minimising both the impact on other group entities and the group as a 

whole, and the adverse effect on financial stability in the EU and its Member States, in 

particular in countries where the group operates.
880

 

(2) When the sale of business tool, the bridge institution tool or the asset separation tool 

is applied to a designated entity, that entity must be considered to be the subject of 

bankruptcy or analogous insolvency proceedings for the purposes of Article 5(1) of 

Council Directive 2001/23/EC of 12 March 2001 “on the approximation of the laws of 

the Member States relating to the safeguarding of employees’ rights in the event of 

transfers of undertakings, businesses or parts of undertakings or businesses”.
881

 In 

addition, when deciding on the application of resolution tools and the exercise of 

resolution powers, the Board must instruct NRAs to inform and consult employee 

representatives if appropriate.
882

  

(3) In relation to the resolution of financial institutions established in a participating 

Member State it is provided that the Board must decide threon when the conditions laid 

down in Article 18(1) are met with regard to both the financial institution and to the 

parent undertaking subject to consolidating supervision.
883

 In relation to a parent 

undertaking, the Board must take a resolution action when these conditions are met 

with regard to both that parent undertaking and to one or more subsidiaries which are 

institutions or, if the subsidiary is not established in the EU, the third-country authority 

has determined that it meets the resolution conditions under that third country’s law.
884

 

 

 

                                                 
880 

SRMR, Article 15(2). 

881 
OJ L 82, 22.3.2001, pp. 16-20. 

882 
SRMR, Article 15(3) and (4), first sub-paragraph. This is without prejudice to provisions on 

the representation of employees in management bodies as provided for by national law or by 

practice (ibid., Article 15(4), second sub-paragraph). 

883 
Ibid., Article 16(1); on Article 18(1), see below in Section C, under 1. 

884 
Ibid., Article 16(2). By way of derogation, and notwithstanding the fact that a parent 

undertaking does not meet the conditions established in Article 18(1), the Board may decide on 

resolution action with regard to that parent undertaking when one or more of its subsidiaries 

which are institutions meet the conditions established in Article 18(1), (4) and (5) and their 

assets and liabilities are such that their failure threatens an institution or the group as a whole 

and resolution action with regard to that parent undertaking is necessary for the resolution of 

such subsidiaries which are institutions or for the resolution of the group as a whole. Where a 

national resolution authority informs the Board that the insolvency law of the Member State 

provides that groups be treated as a whole and resolution action with regard to the parent 

undertaking is necessary for the resolution of such subsidiaries which are institutions or for the 

resolution of the group as a whole, the Board may also decide on resolution action with regard 

to the parent undertaking. For these purposes, when assessing whether the resolution conditions 

are met in respect of one or more subsidiaries which are institutions, the Board may disregard 

any intra-group capital or loss transfers between the entities, including the exercise of write-

down or conversion powers (ibid., Article 16(3)). 

http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2001:082:TOC
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3. Order of priority of claims 

(1) The application of the bail-in tool to a designated entity (and without prejudice to 

liabilities explicitly excluded from this tool on a mandatory basis under Article 

27(3)
885

) is governed by the following rules:
886

 

firstly, the Board, the Commission, or, if applicable, the NRAs must decide on the 

exercise of the write-down and conversion powers,
887

 including on any possible 

application of Article 27(5) on the optional exclusion of certain liabilities from the 

application of the bail-in tool;
888

 

secondly, the NRAs must exercise these powers in accordance with Articles 47-48 

BRRD (on the treatment of shareholders and the sequence of write down and 

conversion) and with the reverse order of priority of claims laid down in their 

national law, including the provisions transposing Article 108 BRRD;889 

thirdly, the relevant DGS is liable in the terms provided for in Article 79.
890

 

Participating Member States must notify to the Commission and to the Board the 

ranking of claims against designated entities in national insolvency proceedings on 1 

July of every year or immediately if there is a change thereof.
891

 

(2) In accordance with the above-mentioned
892

 Directive (EU) 2017/2399 of the 

European Parliament and of the Council, Article 108 BRRD as regards the ranking of 

unsecured debt instruments in insolvency hierarchy has been amended to the following 

effect for entities referred to in Article 1(1), points (a)-(d) BRRD: 

Firstly, ordinary unsecured claims resulting from debt instruments with the highest 

priority ranking among debt instruments in national law governing normal 

insolvency proceedings have a higher priority ranking than that of “unsecured 

claims resulting from debt instruments” which meet the following three conditions: 

the initial contractual maturity of debt instruments spans one year; they have no 

derivative features; and the relevant contractual documentation related to the 

issuance explicitly refers to that ranking.
893

  

Secondly, ordinary unsecured claims resulting from debt instruments have a higher 

priority ranking in national law governing normal insolvency proceedings than the 

priority ranking of claims resulting from instruments referred to in Article 48(1), 

points (a)-(d) BRRD. It is noted that the instruments referred to in this Article include: 

Common Equity Tier 1 (CET 1) items, Additional Tier 1 instruments, Tier 2 instruments and 

subordinated debt that is not Additional Tier 1 or Tier 2 capital in accordance with the 

hierarchy of claims in normal insolvency proceedings. 

                                                 
885 

See below in Section B, under 5.3.1. 

886 
SRMR, Article 17(1) and (2), second sub-paragraph. 

887 
See below in Section F. 

888 
See below in Section B, under 5.3.2. 

889 
On this Article, see indicatively Binder (2016b) and Haentjens (2017a), pp. 312-313. 

890
 On Article 79, see below in Chapter 6, Section A, under 5.2. 

891 
SRMR, Article 17(2), first sub-paragraph. 

892 
See above in Chapter 1, Section C, under 2.1(1).  

893 
Directive (EU) 2017/2399, Article 1, point (2), inserting (new) paragraphs (2)-(3) in Article 

108 BRRD. Under the same point (2), the new paragraphs (4)-(7) in Article 108 were inserted 

as well governing specific grandfathering issues. 
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Accordingly, this Directive required Member States, to create a new class of non-

preferred senior debt, which should rank in insolvency higher than (above) own funds 

instruments and subordinated liabilities that do not qualify as own funds instruments, 

but lower than (below) other senior liabilities.
894

 The purpose was to enhance the 

resolvability of the credit institutions incorporated in their jurisdiction and, by 

implication, facilitate resolution by efficiently meeting the minimum requirement for 

own funds and eligible liabilities (the ‘MREL’, governed by Article 45 BRRD and 

Article 12 SRMR). 

 

  

                                                 
894 

Ibid., recital (10).  
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Section B:  

Resolution tools 

 

1. The relationship with the BRRD and the general principles governing 

the application of resolution tools 

1.1 The relationship with the BRRD 

As already mentioned, the resolution tools under Article 22(2) SRMR are four: the 

sale of business tool, the bridge institution tool, the asset separation tool, and the bail-in 

tool.
895

 In the BRRD relevant are Articles 37-55.
896

 Undoubtedly, the framework 

governing the bail-in tool is by comparison the most analytical under both the BRRD 

(Articles 43-55) and the SRMR (the lengthy Article 27).
897

 

 

1.2 The general principles  

The general principles governing the application of resolution tools are the following: 

(1) If the Board decides to apply a resolution tool to an entity or group referred to in 

Article 7(2) (and, if the conditions for their application are met, in Articles 7(4), point 

(b) and 7(5)) provided that the relevant conditions are met, and the resolution action 

would result in losses being borne by creditors or in their claims being converted, it 

must instruct the NRAs to exercise the power to write down and convert relevant 

capital instruments (in accordance with Article 21
898

) immediately before or together 

with the application of the resolution tool.
899

   

(2) When adopting the resolution scheme in accordance with Article 18(6),
900

 the 

Board must take into consideration four basic indicators:
901

  

firstly, the assets and liabilities of the institution under resolution on the basis of the 

valuation in accordance with Article 20;
902

  

secondly, its liquidity position;  

                                                 
895 

See also recital (68).   

896 
For an overview of these tools see, by way of mere indication, Binder (2017a), pp. 62-67 

(under both the BRRD and the SRMR) and Haentjens (2017a), pp. 230-252 (under the BRRD 

only).   

897 
On the theoretical aspects of the bail-in tool, see Coffee (2010), Huertas (2012), Goodhart 

and Avgouleas (2014), Avgouleas and Goodhart (2015), Tröger (2015), under 3, and Dell’ 

Ariccia et al. (2018) (providing also an empirical evidence on its application (Section II)); on 

the private international law aspects of this resolution tool, see Lehmann (2017); on the 

provisions of the BRRD governing the bail-in tool, see indicatively Conlon and Cotter (2014), 

Hadjiemmanuil (2015b), Wojcik (2016), Grünewald (2017), Haentjens (2017a), pp. 240-

252, Jennings-Mares (2017), Ringe and Patel (2017) and Tröger (2017a). 

898 
On Article 20, see Section F below.  

899 
SRMR, Article 22(1).  

900 
On Article 18(6), see below in Section C, under 2.2. 

901 
SRMR, Article 22(3).  

902 
On Article 20, see Section D below. 
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furthermore, the marketability of its franchise value in the light of the competitive 

and economic market conditions; and  

finally, the time available. 

(3) The resolution tools must be applied to meet the resolution objectives in accordance 

with the resolution principles. As a rule, they may be applied individually or in any 

combination; exceptionally, the asset separation tool can only be applied in conjunction 

with other resolution tools in order to prevent an undue competitive advantage for the 

failing entity.
903

 

(4) If the sale of business and bridge institution tools are used to transfer only part of 

the assets, rights or liabilities of the institution under resolution, including its 

systemically important services, the residual designated entity from which the assets, 

rights or liabilities have been transferred must be wound up under normal insolvency 

proceedings.
904

 By implication, these resolution tools are also referred to as ‘gone 

concern tools’. In order to protect the entity’s shareholders and creditors during the winding 

up proceedings, these should be entitled to receive in payment of their claims not less than what 

it is estimated they would have recovered if the entity as a whole had been wound up under 

normal insolvency proceedings.
905 

(5) The Board may recover any reasonable expenses properly incurred in connection 

with the use of the resolution tools and powers in one or more of the following ways: 

firstly, as a deduction from any consideration paid by a recipient to the institution under 

resolution or, as the case may be, to the owners of instruments of ownership; secondly, 

from the institution under resolution, as a preferred creditor; or thirdly, from any 

proceeds generated as a result of the of the bridge institution’s or the asset management 

vehicle’s termination of the operation (as a preferred creditor as well). Any proceeds 

received by NRAs in connection with the use of the SRF must be reimbursed to the 

Board.
906

 

When applying this tool, any net proceeds from the transfer of assets or liabilities of the 

institution under resolution benefit the entity left in the winding-up proceedings, and any net 

proceeds from the transfer of instruments of ownership issued by the institution under resolution 

benefit the owners of those instruments of ownership in the entity left in the winding up 

proceedings. Proceeds must be calculated net of the costs arisen from the failure of the entity 

and from the resolution process.
907 

 

2. The sale of business tool 

(1) The sale of business tool consists, within the resolution scheme, of the transfer to a 

purchaser that is not a bridge institution, of instruments of ownership, assets, rights 

and/or liabilities of an institution under resolution without the consent of 

shareholders.
908

 The resolution scheme must establish the following:
909

 

                                                 
903 

SRMR, Article 22(4) and recital (72), second sentence.  

904 
Ibid., Article 22(5), and recitals (62), third sentence and (69).  

905 
Ibid., recital (62), fourth sentence.  

906 
Ibid., Article 22(6).  

907 
Ibid., recital (71).  

908 
Ibid., Article 24(1) and recital (70).  

909 
Ibid., Article 24(2).  
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firstly, the instruments of ownership, assets, rights and/or liabilities to be transferred 

by the NRA in accordance with Article 38(1) and (7)-(11) BRRD; 

secondly, the commercial terms, having regard to the circumstances and the costs 

and expenses incurred in the resolution process, according to which the NRA must 

make the transfer in accordance with Article 38(2)-(4) BRRD; 

furthermore, whether the transfer powers may be exercised by the NRA more than 

once in accordance with Article 38(5)-(6) BRRD; 

fourthly, the arrangements for the marketing by the NRA of that entity or those 

instruments, assets, rights and liabilities in accordance with Article 39(1)-(2) 

BRRD; and 

finally, whether compliance with these marketing requirements is likely to 

undermine the resolution objectives in accordance with Article 24(3) SRMR.  

(2) The Board is required to apply this resolution tool without complying with the 

marketing requirements, when it considers that there is a ‘material threat to financial 

stability’ arising from or aggravated by the failure or likely failure of the institution 

under resolution, and compliance with them would be likely to undermine the 

effectiveness of the tool in addressing that threat or achieving the resolution objective 

specified in Article 14(2), point (b).
910

 In this respect, applicable are the EBA Guidelines of 

7 August 2015 (EBA/GL/2015/04), which were adopted on the basis of Article 39(4) BRRD.
911 

 

3. The bridge institution tool 

The bridge institution tool consists, within the resolution scheme, of the transfer to a 

bridge institution of instruments of ownership, assets, rights and/or liabilities of one or 

more institutions under resolution.
912

 The resolution scheme must establish the 

following: 

firstly, the instruments of ownership, assets, rights and/or liabilities to be transferred 

by the NRA to the bridge institution in accordance with Article 40(1)-(12) BRRD; 

secondly, the arrangements for the setting up, operation and termination of the 

bridge institution by the NRA in accordance with Article 41(1)-(3) and (5)-(9) 

BRRD; and 

thirdly, the arrangements for the marketing of the bridge institution or its assets and 

liabilities by the NRA in accordance with Article 41(4) BRRD.
913

 

 

                                                 
910 

Ibid., Article 24(3). It is noted that, while Article 39(3) BRRD gives NRAs the discretion 

(“may”) not to comply with the marketing requirements, Article 24(3) SRMR imposes on the 

Board (“shall”) to do so if the conditions laid down therein (which are identical in the two legal 

acts) are met. On Articles 38-39 BRRD, see Haentjens (2017a), pp. 232-234, and Hormaeche 

Lazcano (2017a).  

911 
These Guidelines are available at: https://www.eba.europa.eu/documents/10180/1080767/ 

EBA-GL-2015-04+Guidelines+on+the+sale+of+business+tool.pdf. 

912 
SRMR, Article 25(1).  

913 
Ibid., Article 25(2); on Articles 40-41 BRRD, see Haentjens (2017a), pp. 234-239, and 

Hormaeche Lazcano (2017b).  

https://www.eba.europa.eu/documents/10180/1080767/%20EBA-GL-2015-04+Guidelines+on+the+sale+of+business+tool.pdf
https://www.eba.europa.eu/documents/10180/1080767/%20EBA-GL-2015-04+Guidelines+on+the+sale+of+business+tool.pdf
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The Board must ensure that the total value of liabilities transferred by the NRA to the 

bridge institution does not exceed the total value of the rights and assets transferred 

from the institution under resolution or provided by other sources.
914

 

 

4. The asset separation tool 

The asset separation tool consists, within the resolution scheme, of the transfer of 

assets, rights and/or liabilities of an institution under resolution or a bridge institution to 

one or more ‘asset management vehicles’.
915

 The term ‘asset management vehicle’ is 

defined in Article 2(1), point (56) BRRD as a legal person meeting the requirements laid down 

in Article 42(2); the latter provides, that for the purposes this vehicle must be a legal person 

wholly or partially owned by one or more public authorities (including the resolution authority 

or the resolution financing arrangement), is controlled by the resolution authority and has been 

created for the purpose of receiving some or all of the assets, rights and liabilities of one or more 

institutions under resolution or a bridge institution. 

The resolution scheme must establish the following: 

Firstly, the assets, rights and/or liabilities to be transferred by the NRA to an asset 

management vehicle in accordance with Article 42(1)-(5) and (8)-(13) BRRD. In 

this respect it is noted that, according to Article 42(5) BRRD, the NRA may use the asset 

separation power to transfer assets, rights, and liabilities only if the market for those assets is 

such that their liquidation under normal insolvency proceedings could have an adverse effect 

on financial markets, and the transfer is necessary to ensure the proper functioning of the 

institution under resolution or bridge institution and to maximise the liquidation proceeds. 

Secondly, the consideration for which assets, rights and liabilities are to be 

transferred by the NRA to the asset management vehicle in accordance with the 

valuation principles of Articles 20 SRMR and 42(7) BRRD and the EU State aid 

framework; this consideration may have nominal or negative value.
916

 

 

5. The bail-in tool 

5.1 Introductory remarks 

As already mentioned,
917

 an effective resolution regime should ensure that systemic 

entities can be resolved without jeopardising financial stability. The bail-in tool 

achieves that objective by ensuring that shareholders and creditors of a failing 

designated entity suffer appropriate losses and bear an appropriate part of the costs 

arising from the entity’s failure, providing them with a stronger incentive to monitor 

the entity’s soundness during normal circumstances. It also meets the FSB 

Recommendation that statutory debt write-down and conversion powers should be included in 

a framework for resolution, as an additional option in conjunction with other resolution tools.
918

 

 

 

                                                 
914 

Ibid., Article 25(3).  

915 
Ibid., Article 26(1) and recital (72), first sentence.  

916 
Ibid., Article 26(2); on Article 42 BRRD, see Haentjens (2017a), pp. 239-240 and 

Hormaeche Lazcano (2017c). 

917 
See above in Section A, under 1.2.  

918 
SRMR, recital (73).  

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014L0059&from=EN
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5.2 General rules 

5.2.1 The two purposes of the bail-in tool 

In order to ensure the necessary flexibility to allocate losses to creditors in a range of 

circumstances, it was considered appropriate to apply the bail-in tool both in two cases: 

firstly, when the objective is to resolve a failing entity as a going concern if there is 

a realistic prospect that the entity viability may be restored, and  

secondly, when systemically important services are transferred to a bridge entity and 

the residual part of the entity ceases to operate and is wound down.
919

  

On the basis of these considerations, the bail-in tool may be applied for any of the 

following two purposes: 

(1) The first purpose is to recapitalise a credit institution (or any other designated 

entity) meeting the conditions for resolution to the extent sufficient to restore its ability 

to comply with the conditions for authorisation and to continue to carry out the 

activities for which it is authorised under the CRD IV or the MiFID II, and to sustain 

sufficient market confidence in the institution or entity.
920

 The bail-in tool may be 

applied for this purpose only if there is a reasonable prospect that its application, 

together with other relevant measures (including measures implemented in accordance 

with the business reorganisation plan required by Article 27(16)), will, in addition to 

achieving relevant resolution objectives, restore the financial soundness and long-term 

viability of the entity in question. If this condition is not met, any of the other 

resolution tools must be applied in conjunction with the bail-in tool, as appropriate.
921

  

When the bail-in tool is adopted on a stand-alone basis, it is referred to as ‘going concern tool’ 

or ‘open-bank bail-in’. In this case, the resolution should be accompanied by replacement of 

the entity’s management, unless its retention is appropriate and necessary for the achievement of 

the resolution objectives, and a subsequent restructuring of the entity and its activities occurs in 

a way that addresses its failure’s reasons, which should be achieved by implementation of a 

business reorganisation plan. This plan should be compatible with the restructuring plan 

required to be submitted to the Commission under the State aid framework and, in addition to 

measures aiming at restoring the entity’s long term viability, include measures limiting the aid 

to the minimum burden sharing and measures limiting distortions of competition.
922

 

(2) The second purpose for applying this tool is to convert to equity or reduce the 

principal amount of claims or debt instruments transferred either to a bridge institution 

with a view to providing capital for that, or under the sale of business or the asset 

separation tool (guarantee financing).
923

 

 

                                                 
919 

Ibid., recital (74).  

920 
Ibid., Article 27(1), first sub-paragraph, point (a). 

921 
Ibid., Article 27(2).  

922 
Ibid., recital (75).  

923 
Ibid., Article 27(1), first sub-paragraph, point (b).  
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5.2.2 Other general provisions 

(1) In relation to the bail-in tool, the resolution scheme must establish
924

 the ‘aggregate 

amount’ by which eligible liabilities should be reduced or converted in accordance 

with Article 27(13), the liabilities that may be excluded optionally in accordance with 

Article 27(5) and (14), as well as the objectives and minimum content of the business 

reorganisation plan to be submitted in accordance with Article 27(16). Article 27(16) 

deals with the business reorganisation plan received by the NRA in accordance with Article 

52(1)-(3) BRRD from the management body or the person or persons appointed in accordance 

with Article 72(1), which must be submitted to the Board for further action.  

In this respect, it also is noted that on 5 April 2017 the EBA issued three sets of Guidelines 

relating to the implementation of the bail-in tool. In particular: 

Firstly, the EBA Guidelines “concerning the interrelationship between the BRRD sequence 

of write-down and conversion and the CRR/CRD” (EBA/GL/2017/02),
925

 adopted on the 

basis of Article 48(6) BRRD, clarify the treatment of instruments which meet the criteria 

for recognition as additional Tier 1 capital (in accordance with Article 52 CRR) but are 

progressively grandfathered (in accordance with Article 484 thereof) since they do not 

contain a Point of Non-Viability (the ‘PONV’) clause, and the treatment of Tier 2 

instruments, which are progressively amortised in the final five years of residual maturity 

(in accordance with Article 64 CRR).  

Secondly, the EBA Guidelines “on the rates of conversion of debt to equity in bail-in” 

(EBA/GL/2017/03),
926

 adopted on the basis of Article 50(4) BRRD, provide resolution 

authorities with guiding principles when setting debt-to-equity conversion rates both in a 

bail-in context, or when the power to write down and convert capital instruments is not 

applied in conjunction with any resolution tool, and clarify when to set differential 

conversion rates for different classes of creditors. 

Finally, the EBA Guidelines “on the treatment of shareholders in bail-in or the write-down 

and conversion of capital instruments” (EBA/GL/2017/04),
927

 adopted on the basis of 

Article 47(6) BRRD, clarify the circumstances under which it is appropriate to cancel, 

transfer, or severely dilute shares or other instruments of ownership.  

(2) When the bail-in tool is applied, the relevant DGS is liable in the terms provided for 

in Article 79.
928

 

 

5.3 Exclusions 

5.3.1 Mandatory exclusions 

Certain categories of liabilities, whether governed by the law of a Member State or by 

the law of a third country, may not be subject to write-down or conversion. These are 

listed in Article 27(3), first sub-paragraph SRMR and are the following: 

 

                                                 
924

 Ibid., Article 27(1), second sub-paragraph.  

925 
Available at: https://www.eba.europa.eu/documents/10180/1807502/Guidelines+on+the+ 

interrelationship+BRRD_CRR+%28EBA-GL-2017-02%29.pdf. 

926 
Available at: https://www.eba.europa.eu/documents/10180/1807514/Guidelines+on+the+ 

rate+of+conversion+of+debt+to+equity+in+bail-in+%28EBA-GL-2017-03%29.pdf. 

927 
Available at: https://www.eba.europa.eu/documents/10180/1807527/Guidelines+on+the+ 

treatment+of+shareholders+in+bail-in+%28EBA-GL-2017-04%29.pdf. 

928
 SRMR, Article 17(2), second sub-paragraph. 

https://www.eba.europa.eu/documents/10180/1807502/Guidelines+on+the+%20interrelationship+BRRD_CRR+%28EBA-GL-2017-02%29.pdf
https://www.eba.europa.eu/documents/10180/1807502/Guidelines+on+the+%20interrelationship+BRRD_CRR+%28EBA-GL-2017-02%29.pdf
https://www.eba.europa.eu/documents/10180/1807514/Guidelines+on+the+%20rate+of+conversion+of+debt+to+equity+in+bail-in+%28EBA-GL-2017-03%29.pdf
https://www.eba.europa.eu/documents/10180/1807514/Guidelines+on+the+%20rate+of+conversion+of+debt+to+equity+in+bail-in+%28EBA-GL-2017-03%29.pdf
https://www.eba.europa.eu/documents/10180/1807527/Guidelines+on+the+%20treatment+of+shareholders+in+bail-in+%28EBA-GL-2017-04%29.pdf
https://www.eba.europa.eu/documents/10180/1807527/Guidelines+on+the+%20treatment+of+shareholders+in+bail-in+%28EBA-GL-2017-04%29.pdf
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(1) This first category includes covered deposits, meaning (as already mentioned) the 

part of eligible deposits not exceeding the coverage level of 100,000 euros per 

depositor per credit institution
929

 (for each holder of a joint account according to 

his/her/its share therein
930

). This exclusion is based on the consideration that protection 

of covered depositors is, as already mentioned, one of the objectives of resolution. 

(2) Excluded are also secured liabilities, including covered bonds, and liabilities in the 

form of financial instruments used for hedging purposes, which form an integral part of 

the cover pool and, in accordance with national law, are secured in a way similar to 

covered bonds. ‘Financial instrument’ means a contract giving rise to both a financial asset 

of one party and a financial liability or equity instrument of another; an instrument specified in 

Section C of Annex I to MiFID II; a derivative financial instrument; a primary financial 

instrument; and a cash instrument.
931

 The scope of the bail-in tool should not prevent, if 

appropriate, the exercise of the bail-in powers to any part of a secured liability or a liability for 

which collateral has been pledged that exceeds the value of the assets, pledge, lien or collateral 

against which it is secured, or to any amount of a deposit exceeding the coverage level of 

100,000 euros per depositor per credit institution). The Board must ensure that all secured assets 

relating to a covered bond cover pool remain unaffected, segregated and with enough funding.
932

 

(3) In addition, excluded is any liability arising by virtue of the holding by an 

institution or designated entity of client assets or client money, including client assets 

or client money held on behalf of UCITS as defined in Article 1(2) of the UCITS IV 

Directive (2009/65/EC), or alternative investment funds (the ‘AIFs’) as defined in 

Article 4(1), point (a) of Directive 2011/61/EU of the European Parliament and of the 

Council of 8 June 2011 “on Alternative Investment Fund Managers (...)”
933

 (the 

‘AIFMD’), provided that such client is protected under the applicable insolvency law. 

(4) The fourth category of exclusions includes any liability arising by virtue of a 

fiduciary relationship between (inter alia) a credit institution (as fiduciary) and another 

person (as beneficiary), provided that such beneficiary is protected under the applicable 

insolvency or civil law. 

(5) Furthermore, excluded are liabilities to (other) credit institutions and to investment 

firms, excluding entities that are part of the same group, with an original maturity of 

less than seven days. Accordingly, interbank deposits are only bail-inable if their 

original maturity exceeds seven days. It is noted that, without prejudice to the large exposure 

rules laid down in Articles 387-403 CRR (and to a lesser extent in the CRD IV) and in order to 

provide for the resolvability of entities and groups, the Board must instruct the NRAs to limit, in 

accordance with Article 10(11), point (b) SRMR, the extent to which other institutions hold 

liabilities eligible for bail-in, except liabilities held at entities in the same group.
934 

                                                 
929 

Ibid., Article 3(1), point (11), with reference to Article 2(1), point (5) DGSD.   

930 
DGSD, Article 7(1)-(2).  

931 
SRMR, Article 3(1), point (38)) with reference to Article 4(1), point (50) CRR. The first 

three categories of instruments are only considered as financial instruments if their value is 

derived from the price of an underlying financial instrument or another underlying item, a rate, 

or an index. 

932 
Ibid., Article 27(4), first and second sub-paragraphs (see also recital (76), first and second 

sentences).   

933 
OJ L 174, 1.7.2011, pp. 1-73. On the definition of AIFs under this Directive, see Gortsos 

(2017b). On this Directive, see also Busch and van Setten (2014), Moloney (2014a), pp. 269-

311 and Zetzsche (2015, editor). 

934 
SRMR, Article 27(4), third sub-paragraph; on Article 10(11), see above in Chapter 4, 

Section B, under 3.2.3. 

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr17-L_2014225EN.01000101-E0017
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr17-L_2014225EN.01000101-E0017
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2011:174:TOC
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(6) In order to reduce the risk of systemic contagion,
935

 liabilities with a remaining 

maturity of less than seven days, owed to systems or operators of systems designated 

under Directive 98/26/EC of the European Parliament and of the Council of 19 May 

1998 “on settlement finality in payment and securities settlement systems”,
936

 or their 

participants and arising from the participation in such a system are also excluded.
937

 

(7) In order to ensure continuity of critical functions
938

 and honour pension entitlements 

and pension amounts owed or owing to pension trusts and pension trustees,
939

 excluded 

are liabilities to employees, in relation to accrued salary, compensation upon 

termination, pension benefits or other fixed remuneration, except for the variable 

component of remuneration, which is not regulated by a collective bargaining 

agreement. This does not apply to the variable component of the remuneration of 

material risk takers as identified in Article 92(2) CRD IV.
940

 Hence, net contributions 

to employees are excluded from the scope of bail-in. 

(8) In order to ensure continuity of critical functions as well, liabilities to a commercial 

or trade creditor arising from the provision to (inter alia) the credit institution or (any 

other designated entity) of goods or services that are critical to the daily functioning of 

its operations (including IT services, utilities and the rental, servicing and upkeep of 

premises) are excluded as well.  

(9) Liabilities to tax and social security authorities provided they are preferred under 

the applicable law. 

(10) Liabilities to DGSs arising from contributions due in accordance with the DGSD. 

Any other category of liabilities (the so-called ‘eligible liabilities’
941

) is subject to write-down or 

conversion (unless the conditions for their optional exclusion are met (see just below, under 

5.3.2). This applies, inter alia, to provisions taken by the entity, liabilities from credit cards, 

unless considered to be covered by virtue of point (4) above, the foreign-exchange position, 

other long-term liabilities, unless considered to be covered by virtue of point (2) above, income 

from future economic years and accrued expenses (with the exception of the accrued interest 

owed to the DGS, which is covered by virtue of point (10) above).  

 

5.3.2 Optional exclusions 

5.3.2.1 Conditions for optional exclusion 

In exceptional circumstances, if the bail-in tool is applied, certain liabilities may be 

excluded, completely or partially, from the application of the write-down or conversion 

powers, if any of the following conditions is met:
942

 

                                                 
935

 Ibid., recital (76), sixth sentence.   

936 
OJ L 166, 11.6.1998, pp. 45-50.  

937
 SRMR, recital (76), sixth sentence.   

938
 Ibid., recital (76), fourth sentence.   

939
 Ibid., recital (76), fifth sentence.   

940
 Ibid., Article 27(3), second sub-paragraph.   

941 
The term ‘eligible liabilities’ is defined (BRRD, Article 2(1), point (71)) to mean the 

liabilities and capital instruments that do not qualify as Common Equity Tier 1, Additional Tier 

1 or Tier 2 instruments of (inter alia) a credit institution, and are not excluded from the scope of 

the bail-in tool by virtue of Article 44(2) of that legislative act.  

942 
For the relevant considerations, see SRMR, recital (77), first and second sentences.  

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr18-L_2014225EN.01000101-E0018
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr18-L_2014225EN.01000101-E0018
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:1998:166:TOC
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Firstly, the liability cannot be bailed-in within a reasonable time, notwithstanding 

the ‘good faith efforts’ of the relevant NRA.
943

 

Secondly, the exclusion is “strictly necessary and proportionate” in order either to 

achieve the continuity of critical functions and core business lines944 in a manner 

maintaining the ability of the institution under resolution to continue key operations, 

services and transactions, or to avoid giving rise to widespread contagion (in 

particular, as regards eligible deposits held by natural persons and micro, small and 

medium-sized enterprises, which would severely disrupt the functioning of financial 

markets (including infrastructures) in a manner that could cause a serious 

disturbance to the economy of a Member State or of the EU).
945

 

Thirdly, the application of the bail-in tool to those liabilities would cause such 

destruction in value that the losses borne by other creditors would be higher than if 

those liabilities were excluded from bail-in.
946

 

Exclusions may be applied either to completely exclude a liability from write-down or 

to limit the extent of the write-down applied to it. The write-down and conversion 

powers must comply with the requirements on the priority of claims laid down in 

Article 17.
947

 

 

5.3.2.2 Consequences of optional exclusion 

(1) If an eligible liability or class of eligible liabilities is excluded, the level of write-

down or conversion applied to other eligible liabilities may be increased to take account 

of such exclusions, provided that the level of write-down and conversion applied to 

other eligible liabilities complies with the NCWO principle.
948

 When taking such a 

decision, due consideration must be given to the following aspects:  

firstly, the principle that losses should be borne first by shareholders and next by 

creditors of the institution under resolution in order of preference;
949

  

secondly, the level of loss absorbing capacity that would remain in the institution 

under resolution if these liabilities or class of liabilities were excluded; and  

thirdly, the need to maintain adequate resources for resolution financing.
950

 

(2) If the losses (cannot be and) have not been passed on fully to other creditors, a 

contribution from the SRF may be made to the institution under resolution in two cases: 

 

                                                 
943 

Ibid., Article 27(5), first sub-paragraph, point (a).  

944 
On the distinction between these two concepts, see above in Chapter 4, Section B, under 

1.2.2. 

945 
SRMR, Article 27(5), first sub-paragraph, points (b)-(c) and recital (77), last sentence..  

946 
Ibid., Article 27(5), first sub-paragraph, point (d).  

947 
Ibid., Article 27(14)-(15).  

948 
Ibid., Article 27(5), second sub-paragraph and recital (78), first sentence.   

949 
See above in Section A, under 2.1.  

950 
SRMR, Article 27(12).  
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firstly, in order to cover any losses which have not been absorbed by eligible 

liabilities and restore the net asset value of the institution under resolution to zero in 

accordance with Article 27(13), point (a), or  

secondly, in order to purchase instruments of ownership or capital instruments in the 

institution under resolution, in order to recapitalise the institution in accordance with 

Article 27(13), point (b).
951

  

The SRF may only make such a contribution under two conditions:  

firstly, a contribution to loss absorption and recapitalisation equal to an amount not 

less than 8% of the total liabilities including own funds of the institution under 

resolution, measured at the time of resolution action in accordance with the 

valuation provided for in Article 20(1)-(15), has been made as well by shareholders 

and the holders of relevant capital instruments and other eligible liabilities through 

write-down, conversion or otherwise; and  

secondly, the contribution does not exceed 5% of the total liabilities including own 

funds of the institution under resolution, measured at the time of resolution action in 

accordance with the above-mentioned valuation.
952

 

Such a contribution by the SRF may be financed either by its available amounts raised 

through contributions by designated entities in accordance with Articles 67(4) and 70-

71 or, if these are insufficient, by amounts raised from alternative funding means in 

accordance with Articles 73-74.
953

 In extraordinary circumstances, further funding may 

be sought from alternative financing sources after the above-mentioned 5% limit has 

been reached and all unsecured, non-preferred liabilities (other than eligible deposits) 

have been fully written down or converted. Alternatively or in addition, if these 

conditions are met, a contribution may be made from resources raised through ex-ante 

contributions in accordance with Article 70 and not yet been used.
954

  

 

5.4 Establishment of the aggregate amount 

The Board must assess, on the basis of a valuation complying with the requirements of 

Article 20(1)-(15), the aggregate of the following (both if relevant):
955

 

firstly, the amount by which eligible liabilities must be written down in order to 

ensure that the net asset value of the institution under resolution is equal to zero;  

 

 

                                                 
951 

Ibid., Article 27(6) and recital (78), first sentence; on Article 27(13), see just below, under 

5.4.  

952 
Ibid., Article 27(7) and recital (78), second sentence. When calculating the 8% perecentage of 

total liabilities, historical losses which have already been absorbed by shareholders through a 

reduction in own funds prior to the valuation under Article 20 should not be included (ibid., 

recital (80)).  

953 
Ibid., Article 27(8); on Articles 67, 70-71 and 73-74, see below in Chapter 6, Section A. 

954 
Ibid., 27(9)-(10) and recital (79). For the purposes of the SRMR, Article 44(8) BRRD is not 

applicable (ibid., Article 27(11)).  

955 
SRMR, Article 27(13), first sub-paragraph, points (a) and (b), respectively.  
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secondly, the amount by which eligible liabilities must be converted into shares or 

other types of capital instruments in order to restore the Common Equity Tier 1 

(CET 1) capital ratio of the institution under resolution, or establish the ratio of the 

bridge institution taking into account any contribution of capital by the SRF under 

Article 76(1), point (d).
956

 

This assessment establishes the aggregate amount by which eligible liabilities need to 

be written down or converted in order to sustain sufficient market confidence in the 

institution under resolution or the bridge institution, and enable it to continue to meet, 

for at least one year, the conditions for authorisation and carry out the activities for 

which it is authorised under the CRD IV or the MiFID II. If the Board intends to use 

the asset separation tool (in accordance with Article 26), the amount by which eligible 

liabilities need to be reduced must take into account, as appropriate, a prudent estimate 

of the capital needs of the asset management vehicle.
957

 

                                                 
956 

See below in Chapter 6, Section A, under 1.3.  

957 
SRMR, Article 27(13), second and third sub-paragraphs.  
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Section C: 

The resolution procedure 

 

1. The conditions for resolution 

1.1 Introductory remarks 

(1) The Board must adopt a resolution scheme in relation to entities and groups referred 

to in Article 7(2) (and, if the conditions for their application are met, in Articles 7(4), 

point (b) and 7(5)) only when it assesses that the ‘conditions for resolution’ are met 

cumulatively.
958

 This assessment is made in its Executive Session
959

 either on receiving 

a communication or on its own initiative.
960

 The previous adoption of a measure 

according to Article 16 SSMR, Articles 27(1) and 28-29 BRRD, or Article 104 CRD 

IV is not a condition for taking a resolution action.
961

  

(2) The resolution conditions are three and are presented below in turn:
962

 the first is the 

‘failing or likely to fail’ criterion; the second is the criterion of the reasonable prospect 

for effective alternative private sector measures or supervisory action; and the third is 

the ‘public interest’ criterion. In this respect, recital (61) lays down that the limitations on the 

rights of shareholders and creditors should comply with Article 52 of the Charter and, hence, 

the resolution tools should be applied only to entities that are failing or likely to fail, and only 

where necessary to pursue the objective of financial stability in the general interest. In 

particular, resolution tools should be applied where the entity cannot be wound up under normal 

insolvency proceedings without destabilising the financial system and the measures are 

necessary in order to ensure the rapid transfer and continuation of systemically important 

functions and where there is no reasonable prospect for any alternative private solution, 

including any increase of capital by the existing shareholders or by any third party, sufficient to 

restore the full viability of the entity. 

(2) The conditions for resolution are laid down in Article 18(1) SRMR and in 

substance (even though not in procedural terms) are identical to those laid down in 

Article 32 BRRD.
963

 Relevant are also the EBA Guidelines of 6 August 2015 

(EBA/GL/2015/07),
 
adopted on the basis of Article 32(6) BRRD and in accordance 

with Article 16 of its statutory Regulation, “on the interpretation of the different 

circumstances when an institution shall be considered as failing or likely to fail”.
964

 On 

the other hand, the BRRD does not provide for the EBA to issue Guidelines in relation to the 

determination of the ‘public interest’ criterion.
965 
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SRMR, Articles 18(1), first sub-paragraph and 18(6), first sentence. 

959 
The provision that assessments in this respect must be made in the Executive Session implies 

that the NRAs are, in principle, not involved.  

960 
SRMR, Article 18(1), first sub-paragraph. 

961 
Ibid., Article 18(3);. 

962 
For a summary, see also Table 10 below.  

963 
On the resolution conditions, see also in Conlon and Cotter (2014b), Joosen (2014), Binder 

(2016a), Section 2.3.2, Freudenthaler and Lintner (2017), Haentjens (2017a), pp. 221-226 

and Ventoruzzo and Sandrelli (2019), Section III, under C. 

964 
Available at: https://www.eba.europa.eu/documents/10180/1156219/EBA-GL-2015-07_EN_ 

GL+on+failing+or+likely+to+fail.pdf).  

965 
See also below, under 1.4.  
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1.2 The ‘failing or likely to fail’ criterion 

1.2.1 Substantive aspects 

1.2.1.1 The rule  

(1) The first condition for resolution consists in the determination that the entity 

(typically but not exclusively a credit institution) is ‘failing or likely to fail’.
966

 In this 

respect the first sentence of recital (57) SRMR provides the following: “The decision 

to place an entity under resolution should be taken before a financial entity is balance 

sheet insolvent and before all equity has been fully wiped out.” A credit institution is 

deemed to be in such a situation in one or several of the following circumstances:
967

 

Firstly, it infringes, or there are objective elements to support a determination that it 

will, in the near future, infringe the requirements of its authorisation, in a way that 

would justify its withdrawal by the competent authority. This includes, but is not 

limited to, the fact that the institution has incurred or is likely to incur losses that 

might deplete the entirety or a significant amount of its own funds. It is noted 

nevertheless that, according to recital (57) (third sentence) SRMR, the fact that a credit 

institution does not meet the requirements for authorisation should not justify per se the 

entry into resolution, especially if it is still or likely to still be viable. 

Secondly, its assets are, or there are objective elements to support a determination 

that they will, in the near future, be less than its liabilities. Recital (57) (fifth sentence) 

SRMR provides that the need for ‘emergency liquidity assistance’ from a central bank 

should not, per se, be a condition that sufficiently demonstrates that an entity is or will be, in 

the near future, unable to pay its liabilities as they fall due.
968

 In addition, the sixth and the 

last sentences of the same recital state that, if that facility were guaranteed by a State, an 

entity accessing it would be subject to the regulatory framework pertaining to State aid. 

Thirdly, it is, or there are objective elements to support a determination that it will, 

in the near future, be unable to pay its debts or other liabilities as they fall due. 

Finally, extraordinary public financial support is required, unless that support takes 

any of the three forms mentioned below (under 1.2.1.2). According to recital (57) 

(thirteenth sentence) SRMR, a credit institution should not be considered to be failing or 

likely to fail solely on the basis that extraordinary public financial support was provided 

before the entry into force of that legal act, i.e. until 19 August 2014.  

(2) The above-mentioned 2015 EBA Guidelines (EBA/GL/2015/07) further specify 

the first three of these circumstances, which are referred to as ‘objective elements’. 

The assessment of these elements is carried out in the course of the ‘Supervisory 

Review and Evaluation Process’ (the ‘SREP’). This constitutes the clearest indication 

of the link between the supervisory and the resolution functions.  

                                                 
966 

SRMR, Article 18(1), first sub-paragraph, point (a). 

967 
Ibid., Article 18(4), first sub-paragraph (points (a)-(d), respectively).  

968
 The term ‘emergency liquidity assistance’ is defined in Article 2(1), point (29) BRRD to 

mean the provision by a central bank of central bank money, or any other assistance that may 

lead to an increase in central bank money, to a solvent financial institution, or group of solvent 

financial institutions, that is facing temporary liquidity problems, without such an operation 

being part of monetary policy. According to recital (41) (last sentence) BRRD, access to 

liquidity facilities (including emergency liquidity assistance) by central banks may constitute 

State aid pursuant to the EU State aid framework. On the emergency liquidity assistance 

mechanism by NCBs of the euro area Member States (ELA), see above in Chapter 1, Section 

C, under 4.1.  
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Since 1 January 2019, the SREP is governed by the EBA Guidelines of 19 July 2018 

(EBA/GL/2018/03), adopted on the basis of Article 107(3) CRD IV, “on the revised common 

procedures and methodologies for the supervisory review and evaluation process (SREP)”.
969

  

 

1.2.1.2 The exemptions  

1.2.1.2.1 The three forms of provision of extraordinary public financial support 

which do not activate the resolution regime 

If the extraordinary public financial support required takes any of the following three 

forms, in order to remedy a “serious disruption” in the national economy and preserve 

financial stability, the resolution regime is not activated:
970

 

The first form is support granted by means of a State guarantee to back liquidity 

facilities provided by the central bank on conditions set by it; the second is support 

granted by means of a State guarantee of newly issued liabilities. With regard to both 

these cases, recital (57) (seventh sentence) SRMR considers that in order to preserve financial 

stability, in particular in the case of a systemic liquidity shortage, State guarantees on liquidity 

facilities provided by central banks or State guarantees of newly issued liabilities to remedy a 

serious disturbance in the economy of a Member State should not trigger the resolution 

framework provided that a number of conditions are met (see the recital’s eight sentence). 

Even though in principle Member States’ guarantees for equity claims are prohibited,
971

 

the third form is support granted by means of an injection of own funds or purchase of 

capital instruments “at prices and on terms that do not confer an advantage upon the 

credit institution” (the so-called ‘precautionary recapitalisation’).
972

 According to 

recital (57), the provision of extraordinary public financial support should not trigger resolution 

where, as a precautionary measure, a Member State takes an equity stake in an institution, 

including an institution which is publicly owned, which complies with its capital requirements.  

 

1.2.1.2.2 The conditions for exemption  

Conditions applying to all three forms 

In each of these above-mentioned cases, the guarantee or equivalent measures must 

meet the following five criteria:
973

 firstly, be confined to solvent institutions; secondly, 

be conditional on final approval by the Commission under the EU State aid rules; 

thirdly, be of a precautionary and temporary nature; fourthly, be proportionate to 

remedy the consequences of the serious disruption; finally, not be used to offset losses 

that the credit institution has incurred or is likely to incur in the near future. In addition, 

recital (57) (tenth sentence) SRMR considers that when providing a guarantee for newly issued 

liabilities other than equity (i.e. in the first two cases), a Member State should ensure that the 

guarantee is sufficiently remunerated by the credit institution.  

                                                 
969

 These Guidelines, which also cover supervisory stress testing, are available at: https://eba. 

europa.eu/documents/10180/2282666/Revised+Guidelines+on+SREP+%28EBA-GL-2018-

03%29.pdf. They revised the EBA Guidelines of 19 December 2014. 

970 
SRMR, Article 18(4), first sub-paragraph, point d(i)-(iii).  

971 
Ibid., recital (57), ninth sentence.     

972 
See Micossi, Bruzzone and Cassella (2016) and Binder (2017a), pp. 69-70.     

973 
SRMR, Article 18(4), second sub-paragraph.  
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Consequently, these measures do not trigger the resolution of the credit institution 

concerned, but nevertheless result in a State aid case.
974

 Applicable are the provisions 

of the ‘2013 Banking Communication’ (which was adopted to support measures in 

favour of credit institutions in the context of the financial crisis),
975

 including those on 

the conversion of subordinated debt into equity (‘burden sharing’).  In accordance with 

point (43) of the Communication, approval is conditional upon conversion of subordinated 

debt into equity, unless the exception provided in its point (45) (“where implementing such 

measures would endanger financial stability or lead to disproportionate results”) applies.
976

   

 

Additional conditions applying in the case of a ‘precautionary recapitalisation’  

(1) Support measures in the form of a precautionary recapitalisation may be exempted, 

only if the following two additional conditions are met: 

Firstly, the exemption can only take place under the condition that neither the 

above-mentioned circumstances leading to an assessment that a credit institution is 

failing or likely to fail (referred to in Article 18(4), first sub-paragraph, points 

(a)-(c) SRMR),
977

 nor the circumstances referred to in Article 21(1) (with regard to 

the exercise of the power to write down or convert capital instruments) are present 

at the time this public support is granted to the credit institution.
978

 

Secondly, such support measures are limited to injections necessary to address a 

capital shortfall established in stress tests, asset quality reviews or equivalent 

exercises conducted by the ECB, the EBA or national authorities, if applicable, 

confirmed by the competent authority.
979

 According to recital (57) (twelfth sentence) 

SRMR, the provision of extraordinary public financial support should not trigger resolution 

if an entity is required to raise new capital due to the outcome of a scenario-based stress 

test or of the equivalent exercise conducted by macro-prudential authorities which includes a 

requirement that is set to maintain financial stability in the context of a systemic crisis, but 

the entity is unable to raise capital privately in markets. In this respect, on the basis of 

Article 32(4) (fourth sub-paragraph) BRRD, the EBA adopted on 22 September 

2014 Guidelines (EBA/GL/2014/09) on the type of the above-mentioned tests, 

reviews or exercises which may lead to an extraordinary public financial support.
980

    

                                                 
974

 On the financing of credit institution resolution and EU state aid rules, see Grünewald 

(2014), pp. 126-134 and Smoleńska (2017). 

975
 Communication from the Commission “on the application, from August 2013, of State aid 

rules to support measures in favour of banks in the context of the financial crisis” (‘Banking 

Communication’) (OJ C 216, 30.7.2013, pp. 1-15).  

976
 On the relation between the principle of proportionality and the application of the bail-in to 

subordinated debtholders in application of the Banking Communication, see the recent so-called 

‘Kotnik case’ (Case C-526/14) of the ECJ (available at: https://eur-lex.europa.eu/legal-

content/EN/TXT/HTML/?uri=CELEX:62014CJ0526&qid=1470488103569 &from=IT).   

977 
See just above, under 1.2.1.1 (1). 

978
 SRMR, Article 18(4), third sub-paragraph; on Article 21(1), see below, under 3.1. 

979 
Such supervisory powers of the ECB are based on Article 4(1), point (f) SSMR (see on this 

Gortsos (2015a), p. 145). The corresponding powers of ΕΒΑ are based on Article 32(2) EBA 

Regulation (see on this Wymeersch (2012), p. 285, at 9.194).   

980 
Available https://www.eba.europa.eu/documents/10180/821335/EBA-GL-2014-09+%28 

Guidelines+on+Public+Support+Measures%29.pdf.   

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62014CJ0526&qid=1470488103569%20&from=IT
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:62014CJ0526&qid=1470488103569%20&from=IT
https://www.eba.europa.eu/documents/10180/821335/EBA-GL-2014-09+%28%20Guidelines+on+Public+Support+Measures%29.pdf
https://www.eba.europa.eu/documents/10180/821335/EBA-GL-2014-09+%28%20Guidelines+on+Public+Support+Measures%29.pdf
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(2) Accordingly, since applicable in this case are also the provisions of the 2013 

Banking Communication, including those on the conversion of subordinated debt into 

equity, such a recapitalisation leads to a burden-sharing solution which, nevertheless, is 

less stringent than the one under resolution with the use of ‘government financial 

stabilisation tools’ (the ‘GFSTs’).
981

 This is mainly due to the fact that no contribution 

is required on the part of senior creditors (including uninsured depositors). In this 

respect, specific attention should be given to the provision stipulating that, in accordance with 

Article 6(6) SRMR the Council, the Commission and the Board may not adopt decisions or 

take actions forcing a Member State to provide public financial support.
982

 Nevertheless, the 

Board may be involved as a resolution authority of ‘significant’ credit institutions in several 

cases pertaining to the use of GFSTs.  

For a summary of all alternative forms of (permissible) recapitalisation of credit institutions by 

public funds (bail-out) in the EU, i.e. precautionary recapitalisation, resort to GFSTs and use of 

the direct recapitalisation instrument (the ‘DRI’) of the ESM, which was established in 2014,
983

 

see Table 12 below. 

 

1.2.2 Procedural aspects 

In principle, an assessment of this condition must be made by the ECB after consulting 

the Board. The Board may also make such an assessment, in its Executive Session as 

well, provided that it has informed the ECB of its intention and that the ECB, within 

three calendar days of receipt of that information, does not make such an assessment. 

The ECB must, without delay, provide the Board with any relevant information that the 

Board may request in order to inform its assessment.
984

 When the ECB makes an 

assessment that this condition is met in relation to an entity or group, it must 

communicate it without delay to the Commission and to the Board.
985

 Without prejudice 

to cases where the ECB has decided to directly exercise supervisory tasks relating to entities in 

accordance with Article 6(5), point (b) SSMR, when receiving a communication or intending 

to make an assessment on its own initiative in relation to an entity or a group referred to in 

Article 7(3) SRMR (i.e. an entity or a group with respect to which competent are the NRAs), 

the Board must communicate its assessment, without undue delay, to the ECB.
986

 

 

                                                 
981 

On this form of state aid and the conditions under which it can be provided in accordance 

with Articles 37(10) and 56-58 BRRD, see Gortsos (2016b), Haentjens (2017a), pp. 252-254 

and Huber (2017b).  

982
 It is noteworthy, that some Member States (i.e Germany), have not incorporated Articles 56-

58 BRRD into their national law on the basis of the argument that these provisions contradict 

with Article 6(6) SRMR.   

983
 The legal basis of this ESM instrument is the Guideline of the ESM Board of Governors of 

8 December 2014 on the modalities, including, inter alia, the eligibility criteria for the 

requesting ESM Member and the institution concerned, and the allocation of specific tasks to 

the Managing Director of the ESM, the Commission, the ECB and, wherever appropriate, the 

International Monetary Fund (the ‘IMF’), for providing financial assistance in the form of DRI 

(available at: https://www.esm.europa.eu/pdf/20141208%20Guideline%20on%20Financial %20 

Assistance%20for%20the%20Direct%20Recapitalisation%20of%20Institutions.pdf). On the 

DRI, see details in European Stability Mechanism (2014), Hadjiemmanuil (2015a), pp. 29-

34 and Vovolinis (2015).   

984 
SRMR, Article 18(1), second sub-paragraph.  

985 
Ibid., Article 18(1), third sub-paragraph.  

986 
Ibid., Article 18(2).   

https://www.esm.europa.eu/pdf/20141208%20Guideline%20on%20Financial%20%20%20Assistance%20for%20the%20Direct%20Recapitalisation%20of%20Institutions.pdf
https://www.esm.europa.eu/pdf/20141208%20Guideline%20on%20Financial%20%20%20Assistance%20for%20the%20Direct%20Recapitalisation%20of%20Institutions.pdf
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1.3 The criterion of the reasonable prospect for effective alternative private sector 

measures or supervisory action 

1.3.1 Substantive aspects 

The second condition for resolution consists in that, having regard to timing and other 

relevant circumstances there is no reasonable prospect that the failure of the credit 

institution could be prevented within a reasonable timeframe by taking in respect of it 

any ‘alternative private sector measures’,
987

 including measures by an IPS, or any 

‘supervisory action’, including early intervention measures in accordance with Article 

27 BRRD or the write-down or conversion of ‘relevant capital instruments’ pursuant to 

Article 59(2) BRRD.
988

  

 

1.3.2 Procedural aspects 

In the context of the SRM, an assessment of this condition must be made by the Board, 

in its Executive Session as well, or, if applicable, by the NRAs, in close cooperation 

with the ECB. The ECB may also inform the Board or the NRAs concerned that it 

considers this condition fulfilled.
989

 

 

1.4 The ‘public interest’ criterion  

(1) The third condition for resolution consists in that a resolution action is ‘necessary 

in the public interest’. According to recital (58) SRMR (first and second sentences): 

“Liquidation of a failing entity under normal insolvency proceedings could jeopardise 

financial stability, interrupt the provision of essential services, and affect the protection 

of depositors. In such a case there is a public interest in applying resolution tools.” 

On that basis, the SRMR provides that a resolution action is deemed to be in the public 

interest if two conditions are met cumulatively:
990

 

firstly, it is necessary for the achievement of, and is proportionate to, at least one of 

the resolution objectives laid down in Article 14 SRMR; and  

secondly, winding up of the credit institution under normal insolvency procedures 

would not meet these resolution objectives to the same extent (see further just below, 

under (2)).  

As already mentioned,
991

 the EBA is not empowered by the BRRD or the SRMR to issue 

Guidelines in relation to these aspects.  

(2) The second condition that must be met for a resolution action to be deemed being in 

the public interest is the determination that the winding up of the credit institution 

under normal insolvency procedures would not meet the resolution objectives to the 

same extent. Accordingly, in this case the Board must make a comparison with a 

hypothetical national insolvency scenario, which presupposes profound knowledge of 

the bank insolvency legislation in all Member States.
992

  

                                                 
987

 Such measures include the internal equity financing and the increase of the share capital. 

988 
SRMR, Article 18(1), first sub-paragraph, point (b). 

989 
Ibid., Article 18(1), fourth sub-paragraph.  

990 
Ibid., Articles 18(1), first sub-paragraph, point (c) and 18(5). 

991 
See above, under 1.1 (2).   

992 
See on this Grünewald (2017), p. 296.  

http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:1997:084:TOC
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It is only if the Board has (also) determined that normal insolvency proceedings would 

not achieve the resolution objectives to the same extent as resolution action that the 

public interest criterion is met; the assessment of critical functions or the meeting of 

any other resolution objective do not suffice.
993

  

(3) It is noted in this context that, in principle, the SRMR and the BRRD highlight the 

‘exceptional’ nature that resolution actions should have, irrespective of a credit 

institution’s size and/or interconnectedness. Recital (59) is bold on this: “[However], 

the winding up of an insolvent entity through normal insolvency proceedings should 

always be considered before a decision is taken to maintain the entity as a going 

concern. An insolvent entity should be maintained as a going concern for financial 

stability purposes and with the use, to the extent possible, of private funds. That may be 

achieved either through sale to or merger with a private sector purchaser, or after 

having written down the liabilities of the entity, or after converting its debt to equity in 

order to effect a recapitalisation.”
994

  

As already mentioned,
995

 in accordance with the Commission Delegated Regulation 

(EU) 2016/1075, for the purposes of assessing the resolvability of a credit institution 

(or any other designated entity), the Board must implement a four-stage strategy the 

starting point of which is the assessment of the feasibility and credibility of liquidating 

a credit institution under normal insolvency proceedings. It is only after a determination 

has been made that liquidation is neither feasible nor credible that the Board should 

select a preferred resolution strategy, and then assess its feasibility and credibility. 

(4) Hence, a decision to resolve a credit institution can be taken only if, in addition to 

above-mentioned two other conditions, the public interest criterion (also referred to as 

the ‘public interest test’
996

) is met. If this is not case, the failing or likely to fail credit 

institution may not be resolved but must be wound up. For an overview, see also Table 13 

below. 

 

2. Adoption by the Board and entry into force of the resolution scheme 

2.1 The resolution scheme 

2.1.1 Content  

(1) In the course of the resolution procedure of Article 18 SRMR the Board must adopt 

a resolution scheme containing the following elements: 

firstly, it must establish, in accordance with any decision on State aid or SRF aid, 

the details of the resolution tools to be applied to the institution under resolution, 

concerning at least the measures referred to in Articles 24(2), 25(2), 26(2) and 27(1) 

(with regard to the four resolution tools discussed in Section B) to be implemented 

by the NRAs in accordance with the relevant BRRD provisions, as transposed into 

national law; 

                                                 
993 

See also the Board’s document “Critical Functions: SRB Approach in 2017 and Next 

Steps”, para. 39, at p. 15. 

994
 See also BRRD, recitals (45)-(46); on this see further Hadjiemmanuil (2015a), p. 23. 

995
 See above in Chapter 4, Section B, under 3.1.2.1.   

996 
See indicatively Binder (2019a) and Grünewald (2017). On the interpretation of ‘public 

interest’ and the criteria to define it, see also Lastra, Russo and Bodellini (2019), pp. 13-15. 
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secondly, it must determine the specific amounts and purposes for which the SRF 

must be used; 

in addition, it must outline the resolution actions to be taken by the Board in relation 

to a ‘Union parent institution’ or particular group entities established in the 

participating Member States in order to meet the resolution objectives and 

principles; 

finally, it must provide, if appropriate, for the appointment by the NRAs of a special 

manager for the institution under resolution in accordance with Article 35 BRRD; 

the same special manager may be appointed for all entities affiliated to a group, if 

that is necessary in order to facilitate solutions redressing their financial 

soundness.
997

 

(2) When adopting the resolution scheme, the Board, the Council and the Commission 

must in principle take into account and follow the measures provided for in the 

resolution plan. Nevertheless, since the best method of resolution should be chosen 

depending on the circumstances of the case, all resolution tools should be available.  In 

that respect, the Board is given the discretion to assess, taking into account these 

circumstances, that the resolution objectives will be achieved more effectively by 

taking actions not provided for therein.
998

 By mere indication, even though the resolution 

plan may have adopted as a preferred resolution strategy the application of the ‘open bank’ bail-

in tool, the Board may decide to apply the sale of business tool. When deciding on the 

resolution scheme, the Board, the Council and the Commission must, to the extent 

possible, respectively opt for the scheme that is the least costly for the SRF.
999

  

(3) In the course of the resolution process, the Board may amend and update the 

resolution scheme as appropriate in light of the circumstances of the case. Such 

amendments and updates are governed by Article 18.
1000

  

 

2.1.2 Monitoring by the Board of the resolution scheme’s execution 

(1) The Board must closely monitor the execution of the resolution scheme by the 

NRAs. In this context, the latter must cooperate with and assist the Board in the 

performance of its monitoring duty. They must also provide, at regular intervals 

established by the Board, accurate, reliable and complete information on the execution 

of the resolution scheme, the application of the resolution tools and the exercise of the 

resolution powers that might be requested by the Board, including the following seven 

factors: 

firstly, the operation and financial situation of the institution under resolution, the 

bridge institution and the asset management vehicle; 

secondly, the treatment that shareholders and creditors would have received in the 

liquidation of the institution under normal insolvency proceedings, under 

application of the NCWO principle; 

 

                                                 
997

 SRMR, Article 23, first, second and fifth sub-paragraphs, and recital (66), first sentence. The 

scheme must also address whether the conditions for the write-down and conversion of capital 

instruments are met (ibid., recital (66), third sentence). 

998
 Ibid., Article 23, third sub-paragraph, and recitals (67) and (85), first sentence. 

999
 Ibid., recital (85), second sentence. 

1000
 Ibid., Article 23, fourth sub-paragraph. 
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thirdly, any ongoing court proceedings relating to the liquidation of the assets of the 

institution under resolution, to challenges to the resolution decision and to the 

valuation or relating to applications for compensation filed by the shareholders or 

creditors; 

furthermore, the appointment, removal or replacement of professionals (e.g. 

evaluators, administrators, accountants and lawyers) that may be necessary to assist 

the NRA, and on the performance of their duties; 

fifthly, any other matter that is relevant for the execution of the resolution scheme, 

including any potential infringement of the safeguards provided for in the BRRD 

that may be referred to by the Board; 

in addition, the extent to which, and the manner in which, they exercise their 

resolution powers in accordance with Articles 63-72 BRRD; and 

finally, the economic viability, feasibility and implementation of the business 

reorganisation plan provided for in Article 27(16). 

NRAs must submit to the Board a final report on the resolution scheme’s execution.
1001

 

(2) On the basis of the information provided, the Board may give instructions to the 

NRAs as to any aspect of the resolution scheme’s execution, and in particular the 

elements referred to in Article 23
1002

 and to the exercise of the resolution powers.
1003

 

 

2.2 The procedure for adopting the resolution scheme 

2.2.1 Adoption of the resolution scheme by the Board 

Upon fulfilment of the above resolution conditions, the Board must adopt a ‘resolution 

scheme’, which contains three elements:  

firstly, it places the entity under resolution;  

secondly, it determines the application of the resolution tools to the institution under 

resolution (in particular any optional exclusions from the application of the bail-in 

in accordance with Articles 27(5) and 27(14)); and  

thirdly, it determines the use of the SRF to support the resolution action in 

accordance with Article 76 (on its mission) and in accordance with a Commission 

decision under Article 19 (on State aid and SRF aid).
1004

  

Immediately after its adoption, the Board must transmit the resolution scheme to the 

Commission.
1005

  

 

 

 

                                                 
1001 

Ibid., Article 28(1).  

1002 
On Article 23, see just above, under 2.1.1.  

1003 
SRMR, Article 28(2).  

1004 
Ibid., Article 18(6); on Article 76, see below in Chapter 6, Section A, under 1.3, and on 

Article 19 in Section D of this Chapter. 

1005 
Ibid., Article 18(7), first sub-paragraph. Article 23 lays down additional specific rules 

governing the resolution scheme (see above, under 2.1.1). 
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2.2.2 Courses of action by the Commission and the Council 

Given that the Board, as an agency,
1006

 does not have the power to take final decisions, 

the powers of the Commission and the Council at this stage are significant: 

(1) Within twenty-four hours from the transmission of the resolution scheme to the 

Commission, the latter must either endorse it or object to it with regard to its 

discretionary aspects, with exception of those on which it must make proposals to the 

Council (see just below, under (2)).
1007

 In particular, it may prohibit or require 

amendments to the proposed exclusions from the application of the bail-in in 

accordance with Articles 27(5) and 27(14), if such an exclusion requires a contribution 

by the SRF or an alternative financing source, in order to protect the integrity of the 

internal market.  

In such a case, it must set out adequate reasons based on an infringement of the 

requirements laid down in Article 27 on the bail-in tool and in the Commission’s 

delegated act (on the basis of Article 44(11) BRRD) with regard to the further 

specification of the circumstances when exclusion is necessary.
1008

 If the Commission 

endorses the resolution scheme, this enters into force.
1009

 On the other hand, if the 

Commission objects to the resolution scheme with regard to its discretionary aspects, 

the Board must, within eight hours, modify it in accordance with the reasons 

expressed.
1010 

 

(2) Within twelve hours from the transmission of the resolution scheme by the Board, 

the Commission may propose to the Council (acting by simple majority) either to 

object to the resolution scheme, on the ground that it does not fulfil the ‘public interest 

criterion’, or to approve or object to a material modification of the amount of the SRF 

provided for therein.
1011

 In the first case, if the Council objects to the placing of an 

entity under resolution on the ground that the ‘public interest criterion’ is not fulfilled, 

this must be wound up in an orderly manner in accordance with the applicable national 

law. Otherwise, the resolution scheme enters into force.
1012

 In the second case, if the 

Council approves the Commission’s proposal (for a material modification of the 

amount of the SRF provided for in the resolution scheme), the Board must, within eight 

hours, modify the resolution scheme in accordance with the reasons expressed. 

Otherwise, the resolution scheme enters into force.
1013

  

In all cases, if the Council and/or the Commission exercise their power of objection, they must 

provide reasons.
1014

 In performing their tasks, they must act in conformity with the principles of 

Article 3(3) BRRD, and make public all relevant information on their internal organisation in 

this regard.
1015

  

                                                 
1006 

See above in Chapter 3, Section A, under 1. 

1007 
SRMR, Article 18(7), second sub-paragraph. 

1008 
Ibid., Article 18(7), eighth sub-paragraph.   

1009 
Ibid., Article 18(7), fifth sub-paragraph. 

1010 
Ibid., Article 18(7), seventh sub-paragraph. 

1011 
Ibid., Article 18(7), third and fourth sub-paragraphs.  

1012 
Ibid., Articles 18(7), fifth sub-paragraph and 18(8). 

1013 
Ibid., Article 18(7), fifth and seventh sub-paragraphs. 

1014 
Ibid., Article 18(7), sixth sub-paragraph. 

1015 
Ibid., Article 19(1), second sub-paragraph (misplaced).  
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It is noted that the above-mentioned strict deadlines set in Article 18(7) SRMR reflect the 

consideration made in recital (56) (first sentence) according to which in order to minimise a 

disruption of the financial market and of the economy, the resolution process should be 

accomplished in a short time.
1016

 

 

2.3 Related aspects 

(1) The Board must ensure that the necessary resolution action is taken to carry out the 

resolution scheme by the relevant NRAs. The scheme must be addressed to the relevant 

NRAs instructing them to take all necessary measures to implement it in accordance 

with Article 29
1017

 by exercising resolution powers. If State aid or SRF aid is present, 

the Board must act in conformity with a decision on that aid taken by the 

Commission.
1018

 

(2) The Commission has the power to obtain, throughout the resolution procedure, from 

the Board any information which it deems to be necessary to take an informed decision 

in the resolution process and relevant for performing its tasks.
1019

 On the other hand, 

the Board has the power to obtain, in accordance with Articles 34-37,
1020

 from any 

person any information necessary for it to prepare and decide upon a resolution action, 

including updates and supplements of information provided in the resolution plans.
1021

 

 

3. Implementation of decisions concerning resolution  

3.1 Action by national resolution authorities (NRAs) 

(1) NRAs must take the necessary action to implement decisions referred to in the 

SRMR, in particular by: exercising control over the entities and groups referred to in 

Article 7(2) (and, if the conditions for their application are met, in Articles 7(4), point 

(b) and 7(5)), taking the necessary measures under Articles 35 or 72 BRRD, and 

ensuring that the safeguards provided for therein are complied with. They must also 

implement all decisions addressed to them by the Board, by exercising their powers 

under national law and fully informing the Board of their exercise. Any action taken 

must comply with the Board’s decisions under the SRMR. When implementing those 

decisions, the NRAs must ensure that the applicable safeguards provided for in the 

BRRD are complied with.
1022

 

(2) The institution under resolution must comply with any decision taken, which 

prevails over any previous decision adopted by the NRAs on the same matter. In 

addition, when taking action in relation to issues subject to such a decision, NRAs must 

comply with it.
1023

 

                                                 
1016 

See also recital (26), first sub-paragraph.  

1017 
On Article 29, see just below, under 3.  

1018 
SRMR, Article 18(9). 

1019 
Ibid., Article 18(10), first sentence and recital (56), third sentence..  

1020 
On these Articles, see above in Chapter 3, Section D, under 1.  

1021 
SRMR, Article 18(10), second sentence.  

1022 
Ibid., Article 29(1); the safeguards are laid down in Articles 73-80 BRRD. 

1023 
Ibid., Article 29(3)-(4).  
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(3) The Board must publish on its official website either a copy of the resolution 

scheme, or a notice summarising the effects of the resolution action (in particular on 

retail customers). The NRAs must comply with the applicable procedural obligations 

provided for in Article 83 BRRD.
1024

 

 

3.2 Action by the Board 

(1) In order to ensure the efficiency and uniformity of resolution actions in all 

participating Member States, if an NRA has not applied (or has not complied with) a 

Board decision, in accordance with the above-mentioned, or has applied it in a way 

posing a threat to any of the resolution objectives or to the efficient implementation of 

the resolution scheme, the Board has the power to order an institution under resolution, 

in the event of action within the resolution procedure, to transfer to another person 

specified rights, assets or liabilities of an institution under resolution, to require the 

conversion of any ‘debt instruments’ containing a contractual term for conversion 

under Article 21,
1025

 or to adopt any other necessary action to comply with the decision 

in question in order to address the threat to the relevant resolution objective. A decision 

referred to in the last case may be adopted by the Board, only if the measure 

significantly addresses the threat to the relevant resolution objective or to the efficient 

implementation of the resolution scheme.
1026

 Any action by an NRA that would restrain 

or affect the Board’s exercise of powers or functions of the Board is excluded.
1027

 

(2) Before deciding to impose any measure the Board must notify the NRAs concerned 

and the Commission of the measure it intends to take. The notification must include 

details of the envisaged measures, the reasons for those measures and details of when 

the measures are intended to take effect, and in principle be made not less than 24 

hours before the measures are to take effect. Exceptionally, the Board may make the 

notification less than 24 hours before the measures are intended to take effect.
1028

 

 

4. Recent relevant decisions of the Board 

4.1 General overview 

In June 2017, the above-mentioned conditions for resolution under the SRMR have 

been tested in three cases and have led to differentiated assessments and decisions by 

the Board (see below, under 4.2-4.3) and they have also been tested again in February 

2018 (under 4.4). In the meantime, the Italian credit institution Monte dei Paschi di 

Siena S.p.A., whose capital ratios were deemed sufficiently high under the so-called 

“baseline scenario” under the 2016 stress test carried out by the EBA and the ECB but 

had a capital shortfall in the “adverse case scenario”, managed to adopt alternative 

private sector measures in the meaning of Article 18(1), first sub-paragraph, point 

(b) SRMR.  

                                                 
1024 

SRMR, Article 29(5).    

1025 
On Article 21, see Section F below.  

1026 
SRMR, Article 29(2), first and second sub-paragraphs and recital (87), first and second 

sentences. 

1027 
Ibid., Article 3(1), point (39) and recital (87), last sentence.  

1028 
Ibid., Article 29(2), third and fourth sub-paragraphs. 
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Hence, the credit institution met the “failing or likely to fail” resolution condition laid down in 

Article 18(1), first sub-paragraph, point (a) SRMR.
1029

 

Accordingly, the Board was not further involved and, on 1 June 2017, the European 

Commission and the Italian Ministry of Finance reached an Agreement, in principle, on 

the precautionary recapitalisation of that credit institution in full compliance with 

Article 18(4), first sub-paragraph, point (d)(iii).
1030

 On the basis of that Agreement, the 

credit institution should dispose of its entire non-performing loans portfolio on market terms, 

take measures to substantially increase its efficiency (including the imposition of a salary cap 

for the senior management) and, in line with EU State aid rules on burden-sharing, its 

shareholders and junior bondholders should contribute to the costs of its restructuring. In 

addition, it should compensate retail junior bondholders who were “mis-sold” by converting 

these bonds into equity and buying those shares from the retail investors, and pay retail investors 

in more secure senior instruments. 

 

4.2 Banco Popular Español 

(1) On 7 June 2017, the Board has taken resolution action in respect of Banco Popular 

Español (“Banco Popular”), after having assessed that the conditions for resolution in 

accordance with Article 18(1) SRMR
 
were met. In particular:  

Firstly, on 6 June 2017, the ECB concluded that this entity was failing or likely to 

fail on the basis of Article 18(4), sub-paragraph, point (c) SRMR, since taking 

into account its rapidly deteriorating liquidity situation, the ECB considered that 

there were sufficient grounds supporting the determination that the Institution 

would, in the near future, be unable to pay its debts as they fall due.
1031

 

Furthermore, the Board determined that there was no reasonable prospect that any 

alternative private sector measures or supervisory action would prevent the failure 

of the credit institution within a reasonable timeframe.  

Finally, the Board concluded that resolution action would be necessary in the public 

interest, in particular in order to achieve the following resolution objectives: firstly, 

ensure the continuity of critical functions, namely: deposit taking from households 

and non-financial corporations (including SMEs), lending to SMEs, as well as 

payment and cash services; secondly, avoid adverse effects on financial stability. It 

also assessed that the winding up of Banco Popular under normal insolvency 

proceedings would not meet those resolution objectives to the same extent.
1032

 

                                                 
1029

 On Article 18(1), see above, under 1.2.1.1 (1). 

1030
 On this Article, see above, under 1.2.1.2. The European Commission’s Statement on this 

Agreement is available at: https://europa.eu/rapid/press-release_STATEMENT-171502_en.htm, 

while its authorisation of that credit institution’s precautionary recapitalisation is available at: 

https://europa.eu/rapid/press-release_IP-17-1905_en.htm. On this case, see Hadjiemmanuil 

(2017) (an Opinion submitted a month before the Agreement was reached) and Haentjens 

(2017b), Section 6. See also De Groen (2016), reviewing that credit institution’s financial 

condition during the very last years before 2017 and concluding that the path towards minimum 

recapitalisations (backed by public support), even though it was at the edge of failing or likely to 

fail (“living on the edge”), should be used as an example by supervisory, resolution and 

competition authorities as to the need for combining extensive recapitalisations with proper 

resolution (which nevertheless was not followed in 2017). 

1031
 The ECB Press Release on deeming Banco Popular as failing or likely to fail is available at:  

https://www.bankingsupervision.europa.eu/press/pr/date/2017/html/ssm.pr170607.en.html. 

1032
 On this (first for the Board) resolution case, see Binder (2017b) and Haentjens (2017b). 

https://europa.eu/rapid/press-release_STATEMENT-171502_en.htm
https://europa.eu/rapid/press-release_IP-17-1905_en.htm
https://www.bankingsupervision.europa.eu/press/pr/date/2017/html/ssm.pr170607.en.html


 218 

(2) Since all three resolution conditions were met, the Board adopted a resolution 

scheme in accordance with Article 18(6) SRMR. This provided for the application of 

the ‘sale of business tool’ to Banco Popular, having regard to the results of its valuation 

carried out in accordance with Article 20 SRMR.
1033

 The resolution scheme was 

approved by the European Commission, in accordance with Article 18(7) SRMR on 

the same day.
1034

 Thereunder and following a marketing process, the Board decided to 

transfer Banco Popular to Banco Santander S.A. It also decided to exercise the power 

of write-down and conversion of capital instruments prior to the transfer in accordance 

with Article 21 SRMR,
1035

 to address the shortfall in the value of the credit institution 

under resolution.  

(3) The Spanish “Fondo de restructuración ordenada bancaria” (Fund for Orderly Bank 

Restructuring, the ‘FROB’), in its capacity as NRA, must take the necessary actions to 

implement the resolution scheme adopted by the Board and the effective execution of 

the transfer in accordance with Article 29 SRMR.
1036 

 

 

4.3 Banca Popolare di Vicenza and Veneto Banca 

(1) Two weeks later, on 23 June 2017, the Board decided not to take resolution action 

in respect of two Italian credit institutions, namely Banca Popolare di Vicenza S.p.A. 

and Veneto Banca S.p.A. For both these credit institutions the ECB had as well 

concluded that they were failing or likely to fail on the basis of Article 18(4), first sub-

paragraph, point (c) SRMR.
1037

 Nevertheless, the Board assessed that, while the 

conditions for resolution action of Article 18(1), first sub-paragraph, points (a)-(b) 

SRMR were met, the condition of point (c) of that sub-paragraph, concerning the 

public interest criterion, was not satisfied. In particular, it concluded that, given the 

particular characteristics of these credit institutions and their specific financial and 

economic situation, resolution action with respect to them was not necessary in the 

public interest, based on the following grounds:  

firstly, the functions performed by these credit institutions, e.g. deposit-taking, 

lending activities and payment services, are not critical since they are provided to a 

limited number of third parties and can be replaced in an acceptable manner and 

within a reasonable timeframe; 

                                                 
1033

 On Article 20, see Section D below. The Board’s notice summarising the effects of the 

resolution action taken in respect of this credit institution, published in accordance with Article 

29(5) SRMR, is available at: https://srb.europa.eu/sites/srbsite/files/note_summarising_effects_ 

07062017.pdf. An ‘extensive’ non-confidential version of the Resolution Decision, the 

Valuation Reports and the Resolution Plan of this credit institution, of 2 February 2018, is 

available at: https://srb.europa.eu/en/content/banco-popular. For a related anonymised Decision 

of the SRB Appeal Panel of 9 November 2017 in the Case 36-17 see: https://srb.europa.eu/sites/ 

srbsite/files/case_36-17_anonymised_decision.pdf. 

1034
 The relevant European Commission Press Release is available at: https://europa.eu/rapid/ 

press-release_STATEMENT-17-1502_en.htm. On Article 18(7), see above, under 2.2.   

1035
 On Article 21, see Section F below.  

1036
 The Resolution of the FROB Governing Committee adopting the measures required to 

implement the Board’s Decision is available at: https://www.frob.es/en/Lists/Contenidos/ 

Attachments/419/ProyectodeAcuerdoreducido_EN_v1.pdf. 

1037
 The ECB Press Release on deeming these credit institutions as failing or likely to fail is 

available at: https://www.bankingsupervision.europa.eu/press/pr/date/2017/html/ssm.pr170623. 

en.html. 

https://srb.europa.eu/sites/srbsite/files/note_summarising_effects_%2007062017.pdf
https://srb.europa.eu/sites/srbsite/files/note_summarising_effects_%2007062017.pdf
https://srb.europa.eu/en/content/banco-popular
https://srb.europa.eu/sites/%20srbsite/files/case_36-17_anonymised_decision.pdf
https://srb.europa.eu/sites/%20srbsite/files/case_36-17_anonymised_decision.pdf
https://europa.eu/rapid/%20press-release_STATEMENT-17-1502_en.htm
https://europa.eu/rapid/%20press-release_STATEMENT-17-1502_en.htm
https://www.frob.es/en/Lists/Contenidos/%20Attachments/419/ProyectodeAcuerdoreducido_EN_v1.pdf
https://www.frob.es/en/Lists/Contenidos/%20Attachments/419/ProyectodeAcuerdoreducido_EN_v1.pdf
https://www.bankingsupervision.europa.eu/press/pr/date/2017/html/ssm.pr170623.%20en.html
https://www.bankingsupervision.europa.eu/press/pr/date/2017/html/ssm.pr170623.%20en.html


 219 

secondly, their failure is not likely to result in significant adverse effects on financial 

stability taking into account, in particular, the low financial and operational 

interconnections with other financial institutions; and 

thirdly, Italian normal insolvency proceedings would achieve the resolution 

objectives to the same extent as resolution, since such proceedings would also 

ensure a comparable degree of protection for depositors, investors, other customers, 

clients’ funds and assets.
1038

 

(2) The decisions in respect of these credit institutions were addressed to and must be 

implemented by Banca d’ Italia, in its capacity as NRA. The credit institutions are 

currently subject to winding up under the insolvency proceedings of Italian law, which 

does not prevent the bail-out of senior creditors. In addition, on 25 June 2017, the 

Commission made public its decision to approve State aid of 17 billion euros to 

facilitate their liquidation under Italian law on the condition that shareholders and 

subordinated debtholders were bailed-in in accordance with the burden-sharing 

requirements laid down in accordance with the ‘2013 Banking Communication’.
1039

  

(3) This development is not compatible with the spirit of the new EU resolution regime, 

but still not contrary to its provisions. Nevertheless, it apparently raised, inter alia, the 

urgency of the need to harmonise at EU level the rules on the winding up of credit 

institutions, which, as already mentioned,
1040

 is an element of the unfinished BU 

agenda. The author is thus sceptical about the accuracy of the comment made 

concerning the “circumvention of EU law” by the Italian government.
1041

 In his 

opinion, it is the “absence of EU law” which permitted the bail-out of senior creditors 

in this particular case.  

 

4.4 ABLV Bank, AS and ABLV Bank Luxembourg, S.A. 

(1) In February 2018, the Board decided not to resolve two further credit institutions on 

the same ground as in the case of the two above-mentioned Italian banks. In particular, 

following the decision by the ECB of 23 February 2018 to declare ABLV Bank, AS, 

Latvia’s third largest credit institution, and its subsidiary ABLV Bank Luxembourg 

S.A. as ‘failing or likely to fail’,
1042

 the Board decided, on the same date, after having 

assessed the conditions for resolution under Article 18(1) SRMR, that resolution 

action was not necessary.  

                                                 
1038

 The Board’s notice summarising the effects of the decisions taken in respect of these two 

credit institutions is available at: https://srb.europa.eu/sites/srbsite/files/23.6.2017_summary_ 

notice_banca_popolare_di_vicenza_s.p.a._20.00.pdf, and https://srb.europa.eu/sites/srbsite/files/ 

23.6.2017_summary_notice_veneto_banca_s.p.a_20.00.pdf. On the non-confidential version of 

the Resolution Decision in relation to these two credit institutions, see at: https://srb.europa.eu/ 

sites/srbsite/files/srb-ees-2017-12_non-confidential.pdf, and at: https://srb.europa.eu/sites/ 

srbsite/files/srb-ees-2017-11_non-confidential.pdf.  

1039
 The Commission approval of State aid for market exit of the two credit institutions is 

available at: https://europa.eu/rapid/press-release_IP-17-1791_en.htm. On this aspect, see more 

details in Grünewald (2017), pp. 299-302. 

1040
 See above in in Chapter 1, Section C, under 4.2. 

1041
 See, by mere indication, Köhler (2017). The author nevertheless fully subscribes to the 

main concern raised in that paper on the credibility of regulators’ commitment to bail-in. 

1042 
The ECB Press Release on deeming these credit institutions as failing or likely to fail is 

available at: https://www.bankingsupervision.europa.eu/press/pr/date/2018/html/ssm.pr180224. 

en.html. 
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https://srb.europa.eu/sites/srbsite/files/23.6.2017_summary_%20notice_banca_popolare_di_vicenza_s.p.a._20.00.pdf
https://srb.europa.eu/sites/srbsite/files/%2023.6.2017_summary_notice_veneto_banca_s.p.a_20.00.pdf
https://srb.europa.eu/sites/srbsite/files/%2023.6.2017_summary_notice_veneto_banca_s.p.a_20.00.pdf
https://srb.europa.eu/%20sites/srbsite/files/srb-ees-2017-12_non-confidential.pdf
https://srb.europa.eu/%20sites/srbsite/files/srb-ees-2017-12_non-confidential.pdf
https://srb.europa.eu/sites/%20srbsite/files/srb-ees-2017-11_non-confidential.pdf
https://srb.europa.eu/sites/%20srbsite/files/srb-ees-2017-11_non-confidential.pdf
http://europa.eu/rapid/press-release_IP-17-1791_en.htm
https://www.bankingsupervision.europa.eu/press/pr/date/2018/html/ssm.pr180224.%20en.html
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 220 

The basis was that it was not in the public interest for these credit institutions to be 

resolved, since neither of them provided critical functions, and their failure was not 

expected to have a significant adverse impact on financial stability in Latvia, 

Luxembourg or any other Member State.
1043

  

(2) Following that Decision, their winding up is taking place under the relevant laws of 

Latvia and Luxembourg, respectively, and eligible deposits at these credit institutions 

are protected up to 100,000 euros in accordance with the Latvian and Luxembourg laws 

transposing the DGSD. 

                                                 
1043 

The notices of the SRB summarising the effects of the decisions taken in respect of ABLV 

Bank and its subsidiary are available at: https://srb.europa.eu/sites/srbsite/files/20180223-

summary_decision_-_latvia.pdf and https://srb.europa.eu/sites/srbsite/files/20180223_summary-

decision_-_luxembourg.pdf, respectively. The non-confidential versions of the Resolution 

Decisions are available at: https://srb.europa.eu/sites/srbsite/files/decision_srb-ees-2018-09_ 

ablv_lv_non_confidential_version_final_0.pdf and at: https://srb.europa.eu/sites/srbsite/files/ 

decision_srb-ees-2018-10_ablv_lux_non_confidential_version_final.pdf. 

https://srb.europa.eu/sites/srbsite/files/20180223-summary_decision_-_latvia.pdf
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TABLE 10  

The conditions for the resolution of credit institutions under Article 18 of the 

SRM Regulation  

Criteria Case 1 Case 2 Case 3 

The credit institution is 

failing or likely to fail 

 

 

 

 

 

 

No reasonable prospect 

for effective alternative 

private sector measures 

or supervisory action  

 

 

 

 

 

 

 

A resolution action is 

necessary in the public 

interest 

 

 

 

 

 

 

Outcome 

 1. Recapitalisation 
with the use of 

private sector 

funds 

2. Potential resort to 

support measures in 

the form of 

‘precautionary 

recapitalisation’ 
(add-on)  

1. Resolution 

2. Potential use of 

the SRF’s 

available financial 

means 

 

1. Winding up under 

normal insolvency 

proceedings 

2. Activation of 

national DGS to 

repay covered 

depositors 

Recent cases 

 

Monte dei Paschi di 

Siena 

Banco 

Popular 

Español 

 

Banca Popolare di 

Vicenza  

Veneto Banca  

ABLV Bank, AS  

ABLV Bank 

Luxembourg, S.A. 

 

() denotes that this condition is not met 
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TABLE 11 

The ‘failing or likely to fail’ criterion under the 2015 EBA Guidelines  

The first condition for resolution consists in that the competent authority (i.e. as the case may 

be the ECB for significant credit institutions or the NCA for less significant ones) determines, 

after consulting the resolution authority, that the credit institution is ‘failing or likely to fail’  

(1) A credit institution is deemed to be in such a situation upon assessment of one or several 

of the objective elements relating to the following areas: 

Capital position 

 

(a) It infringes, or there are objective elements to support a 

determination that it will, in the near future, infringe own fund 

requirements relating to the continuing of its authorisation, in a way 

that would justify its withdrawal by the competent authority. This 

includes, but is not limited to, the fact that the institution has incurred 

or is likely to incur losses that might deplete the entirety or a 

significant amount of its own funds 

(b) Its assets are, or there are objective elements to support a 

determination that they will, in the near future, be less than its 

liabilities 

Liquidity position It infringes, or there are objective elements to support a determination 

that it will, in the near future, infringe regulatory liquidity 

requirements for continuing authorisation in a way that would 

justify its withdrawal by the competent authority 

Other requirements 

for continuing 

authorisation  

It infringes, or there are objective elements to support a determination 

that it will, in the near future, infringe other requirements of its 

authorisation, in a way that would justify its withdrawal by the 

competent authority. For that purpose, the competent and/or the 

resolution authority should consider: 

 governance arrangements, and 

 the reliability and operational capacity to provide regulated 

activities 

The assessment of the objective elements is usually carried out by the competent authority in 

the course of the ‘Supervisory Review and Evaluation Process’ (‘SREP’), which is performed 

in accordance with the “EBA SREP Guidelines (2014)”  

(2) ‘Extraordinary public financial support’ is required, unless that support takes any of the 

three permissible forms 
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TABLE 12 

Alternative forms of (permissible) recapitalisation of credit institutions by public 

funds (bail-out) in the EU   

Form Legal basis Financial condition 

‘Precautionary 

recapitalisation’ 

SRMR, Article 18(4), 

point (d)(iii) 

BRRD, Article 32(4), 

point (d)(iii) 

Solvent credit institutions 

Direct Recapitalisation 

Instrument (DRI) 

DRI Guideline (ESM) Systemically relevant credit 

institutions or credit institutions 

posing a serious threat to financial 

stability unable to meet regulatory 

capital requirements 

Government financial 

stabilisation tools (GFSTs) 

BRRD, Articles 37(10) 

and 56-58 

Credit institutions ‘failing or likely to 

fail’ 
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TABLE 13 

The public interest criterion for the resolution of credit institutions under 

Article 18 SMR Regulation  

A resolution action is deemed to be in the public interest if the following two conditions are 

met: 

Necessity for the achievement of, and proportionality to, 

at least one of the resolution objectives  

Winding up of the credit 

institution under normal 

insolvency procedures would 

not meet the resolution 

objectives to the same extent 

Continuity of critical 

functions 

Financial stability analysis Assessment by the Board on 

the basis of a comparative 

hypothetical national 

insolvency scenario 
Assessment by the Board 

in the course of 

resolution planning 

In relation to the credit 

institution concerned, 

assessment by the Board of:  

 its economic importance 

(systemic relevance) 

 potential sources of direct 

and indirect contagion 

(spillover) from its failure 

 conditions re market 

discipline as a result of its 

failure 

 impact on the real economy 

from its failure  

Other resolution objectives 

Protection of : 

 public funds by minimising reliance on 

extraordinary public financial support 

 depositors covered by the DGSD  

 investors covered by the ICSD  

 client funds and client assets 
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SRB submits 

resolution scheme to 

the Commission 
(COM) 

Within 24 hours, COM 

endorses the resolution 

scheme 

Within 24 hours, COM 

objects to the resolution 

scheme concerning 

discretionary aspects of it  

Within 12 hours, COM 

proposes to ECOFIN to 

object to the resolution 

scheme on the grounds that 

the resolution scheme does 

not fulfill the criterion of 

public interest  

GRAPH 1: Resolution procedure under Article 18(7) SRMR 

Within 12 hours, COM 

proposes to ECOFIN to 

approve or object to a 

material modification of 

the SRF’s contribution 
provided for in the 

resolution scheme  

Within 8 hours, SRB modifies 

the resolution scheme in 

accordance with the reasons 
expressed 

Within 24 hours from its 

transmission by the SRB, 

ECOFIN approves the COM’s 

proposal 

Within 24 hours from its 

transmission by the SRB, 

ECOFIN objects to the COM’s 

proposal 

Within 24 hours from its 

transmission by the SRB, 

ECOFIN objects to a material 

modification of the SRF’s 

contribution provided for in the 

resolution scheme  

Within 24 hours from its 

transmission by the SRB, 

ECOFIN approves a material 

modification of the SRF’s 

contribution provided for in the 

resolution scheme  

 

Winding up of the 

entity concerned 

Adoption of the 

resolution scheme 

Adoption of the 

resolution scheme 

Within 8 hours 

modifies, SRB 

resolution scheme in 
accordance with the 

reasons expressed 

Adoption of the 

resolution scheme 
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Section D:  

Valuation for the purposes of resolution 

 

1. The ex-ante valuation(s) 

(1) Specific and (extremely) detailed rules apply to various valuations that must be 

carried out for the purposes of resolution, the objective of which is the protection of 

shareholders’ and creditors’ rights.
1044

 The valuation framework is governed by Article 

20 SRMR, the structure of which is very close to that of Articles 36 and 74 BRRD. On 

the basis of Article 36(15) of the latter, the Commission adopted its Delegated 

Regulation (EU) 2018/345 of 14 November 2017 “supplementing [the BRRD] with 

regard to regulatory technical standards specifying the criteria relating to the 

methodology for assessing the value of assets and liabilities of institutions or 

entities”.
1045

  

In accordance with Article 1, point (a) of that delegated act, ‘valuation’ means either the 

assessment of an entity’s assets and liabilities conducted by a valuer pursuant to Article 36(1) 

BRRD, or the provisional valuation conducted by the resolution authority or the valuer, as the 

case may be, pursuant respectively to Article 36(2) and (9). Pursuant to Article 1, point (b), 

‘valuer’ means either the independent valuer within the meaning of Article 38 of Commission 

Delegated Regulation (EU) 2016/1075
1046

 or the resolution authority when conducting a 

provisional valuation. A legal or natural person may be appointed as a valuer.  

(2) Before deciding on a resolution action or the exercise of the power to write down or 

convert relevant capital instruments, the Board must ensure that a fair, prudent and 

realistic valuation of the assets and liabilities of a designated entity is carried out by a 

person independent from any public authority, including the Board and the NRA, and 

from the entity concerned.
1047

 If an independent valuation is not possible, the Board 

may decide to carry out a ‘provisional’ valuation pursuant to Article 20(10) SRMR.
1048

 

(3) The objective of this valuation is to assess the value of the assets and liabilities of a 

designated entity meeting the conditions for resolution of Articles 16 and 18.
1049

 Its 

purposes are the following:
1050

 

                                                 
1044 

SRMR, recital (63), first sentence. 

1045 
OJ L 67, 9.3.2018, pp. 8-17. 

1046 
In accordance with that Article, a valuer is deemed to be independent from any relevant 

public authority and the relevant entity when the following three conditions are met 

cumulatively: possesses the qualifications, experience, ability, knowledge and resources 

required and can carry out the valuation effectively without undue reliance on any relevant 

public authority or the relevant entity in accordance with Article 39; is legally separated from 

the relevant public authorities and the relevant entity in accordance with Article 40; and has no 

material common or conflicting interest within the meaning of Article 41. 

1047 
SRMR, Article 20(1), and recitals (63), third sentence and (64), second sentence. ‘Fair 

value’ means the price that would be received to sell an asset or paid to transfer a liability in an 

orderly transaction between market participants at the valuation date, as defined in the relevant 

accounting framework (Commission Delegated Regulation (EU) 2018/345, Article 1, point 

(d)). On the related valuation under Article 36(1) and (4) BRRD, see Huber (2017a). 

1048 
SRMR, Article 20(3); on Article 20(10), see below, under 2 (1). 

1049 
Ibid., Article 20(4).  

1050 
Ibid., Article 20(5), points (a)-(g).  
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firstly, to inform the determination of whether the conditions for resolution or the 

conditions for the write-down or conversion of capital instruments are met; 

secondly, if the conditions for resolution are met, to inform the decision on the 

appropriate resolution action to be taken in respect of the designated entity 

concerned; 

thirdly, when the power to write down or convert relevant capital instruments is 

applied, to inform the decision on the extent of both the write-down or conversion of 

such instruments and the cancellation or dilution of instruments of ownership; 

furthermore, if the bail-in tool is applied, to inform the decision on the extent of the 

write-down or conversion of eligible liabilities; 

in addition, when the bridge institution or the asset separation tool is applied, to 

inform the decision on the instruments of ownership, assets, rights and/or liabilities 

to be transferred and the decision on the value of any consideration to be paid to the 

institution under resolution or to the owners of the instruments of ownership, 

sixthly, if the sale of business tool is applied, to inform both the decision on the 

instruments of ownership, assets, rights, and/or liabilities to be transferred and the 

Board’s understanding of what constitutes ‘commercial terms’ for the purposes of 

Article 24(2), point (b);
1051

 and 

finally, in all cases, to ensure that any losses on the designated entity’s assets are 

fully recognised at the moment when the resolution tools are applied or the power to 

write down or convert relevant capital instruments is exercised. 

Even though neither the BRRD nor the SRMR make this distinction, it has become usual to 

refer to the valuation as to its first component (i.e. informing the determination of whether the 

conditions for resolution or the conditions for the write-down or conversion of capital 

instruments are met) as ‘Valuation 1’ and as to its other components (i.e. determination of the 

appropriate resolution action and of the applicable resolution tools) as ‘Valuation 2’. 

Accordingly, ‘Valuation 2’ must take place after it has been ascertained that the conditions for 

resolution are met. Both these valuations must be conducted prior to resolution (hence ex-ante). 

(4) The rules governing this valuation are the following:  

Firstly, it must be based on prudent assumptions, including as to rates of default and 

severity of losses, without prejudice to the EU State aid framework, if applicable.
1052

  

Furthermore, it must not assume any potential future provision of any extraordinary 

public financial support, any central bank emergency liquidity assistance, or any 

central bank liquidity assistance provided under non-standard collateralisation, tenor 

and interest rate terms to a designated entity from the point at which resolution 

action is taken or the power to write down or convert relevant capital instruments is 

exercised.
1053

  

 

 

 

                                                 
1051 

On this Article, see above in Section B, under 2.  

1052 
SRMR, Article 20(6), first sentence.  

1053 
Ibid., Article 20(6), second sentence.  
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Finally, it must take account of the fact that, if any resolution tool is applied, the 

Board may recover any reasonable expenses properly incurred from the institution 

under resolution in accordance with Article 22(6),
1054

 and the SRF may charge 

interest or fees in respect of any loans or guarantees provided to the institution under 

resolution in accordance with Article 76 (on the purposes of its use).
1055

 

(5) In respect of this valuation, the SRMR (just like the BRRD) also sets out the 

following provisions: 

Firstly, it must be supplemented by the following information: an updated balance 

sheet and a report on the financial position of the designated entity concerned; an 

analysis and an estimate of the accounting value of its assets; andthe list of 

outstanding on-balance-sheet and off-balance-sheet liabilities shown in its books 

and records, with an indication of the respective credits and priority of claims 

referred to in Article 17.
1056

 This information must be provided as appearing in the 

accounting books and records of the designated entity concerned.
1057

 If appropriate, in 

order to inform the decisions referred to in Article 20(5) points (e)-(f),
1058

 the information 

on the analysis and estimate of the designated entity’s assets’ accounting value may be 

complemented by an analysis and estimate of the value of the assets and liabilities of the 

entity concerned on a market value basis.
1059

  

Secondly, it must indicate the subdivision of the creditors in classes in accordance 

with the priority of claims referred to in Article 17 and an estimate of the treatment 

that each class of shareholders and creditors would have been expected to receive, if 

the designated entity concerned were wound up under normal insolvency 

proceedings. That estimate should not affect the application of the NCWO 

principle.
1060

 

Furthermore, it must be an integral part of the decision on the application of a 

resolution tool or on the exercise of a resolution power, or of the decision on the 

exercise of the write-down or conversion power of capital instruments.
1061

 Subject to 

this, if the requirements laid down in Article 20(1) and (4)-(9) above are met, the 

valuation is considered to be definitive.
1062

 

Finally, the valuation itself may not be subject to a separate right of appeal but may 

be subject to an appeal together with the Board’s Decision.
1063

 

 

                                                 
1054 

On this Article, see above in Section B, under 1.2 (5).  

1055 
SRMR, Article 20(6), third sentence; on Article 76, see below in Chapter 6, Section A, 

under 1.3. 

1056 
On this Article, see above in Section A, under 3.  

1057 
SRMR, Article 20(7), points (a)-(c).  

1058 
See just above, under (3). 

1059 
SRMR, Article 20(8).  

1060 
Ibid., Article 20(9).   

1061 
Ibid., Article 20(15), first sentence.  

1062 
Ibid., Article 20(2).  

1063 
Ibid., Article 20(15), second sentence and recital (63), fourth sentence.  
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2. The provisional valuation 

(1) If, due to urgency in the case’s circumstances, either it is not possible to comply 

with the requirements laid down in Article 20(7) and (9) above or an independent 

valuation is not possible (as provided for in Article 20(3)
1064

), a rapid, provisional 

valuation must be carried out. This must comply with the requirements laid down in 

Article 20(4) above (and, if reasonably practicable, Articles 20(1), 20(7) and 20(9)) 

and include a duly justified buffer for additional losses.
1065

  

(2) A valuation not complying with all the requirements laid down in Article 20(1)-(4) 

and (9) above is considered to be provisional, until an independent person has carried 

out a fully compliant valuation.1066 The latter ex-post definitive valuation is governed by 

the following rules:
1067

 

Firstly, it must be carried out as soon as practicable, and may be carried out either 

separately from the (other ex-post) valuation referred to in Article 20(16)-(18),
1068

 

or simultaneously with and by the same independent person as that, but must be 

distinct from it.  

In addition, its purposes are to ensure that any losses on the assets of a designated 

entity are fully recognised in the books of accounts of that entity, and to inform the 

decision to write back creditors’ claims or to increase the value of the consideration 

paid, in accordance with Article 20(12). This Article provides that, if the ex-post 

definitive valuation’s estimate of the net asset value of a designated entity is higher than the 

provisional valuation’s estimate of its net asset value, the Board may request the NRA to 

exercise its power to increase the value of the claims of creditors or owners of relevant 

capital instruments that have been written down under the bail-in tool, and instruct a bridge 

institution or asset management vehicle to make a further payment of consideration in 

respect of the assets, rights or liabilities to an institution under resolution, or as the case may 

be, in respect of the instruments of ownership to their owners. 

(3) Notwithstanding Article 20(1), a provisional valuation conducted under the above 

is a valid basis for the Board to decide on resolution actions, including instructing 

NRAs to take control of a failing institution, or the exercise of the write-down or 

conversion power of relevant capital instruments.
1069

 

 

3. Common provision  

Arrangements must be establish and maintained by the Board in order to ensure that the 

assessment for the application of the bail-in tool (in accordance with Article 27) and 

the valuations referred to in Article 20(1)-(15) above are based on updated and 

complete (as reasonably possible) information about the assets and liabilities of the 

institution under resolution.
1070

 

                                                 
1064 

See above, under 1 (2).  

1065 
SRMR, Article 20(10) and recital (64), third and fourth sentences.  

1066 
Ibid., Article 20(11), first sub-paragraph, first sentence.  

1067 
Ibid., Article 20(11), first sub-paragraph, second and third sentences, and second sub-

paragraph.  

1068 
See just below, under 4.  

1069 
SRMR, Article 20(13). Under the BRRD framework, this provisional valuation is governed 

by Article 36(2) and (9)-(12). 

1070 
Ibid., Article 20(14).  
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4. The ex-post valuation in accordance with Article 20(16)-(18) 

By application of the NCWO principle, for the purposes of assessing whether 

shareholders and creditors would have received better treatment if an institution under 

resolution had entered into normal insolvency proceedings, the Board must ensure that 

a valuation is carried out by an independent person as soon as possible after the 

resolution action or actions have been effected.
1071

 With regard to this valuation (the so-

called ‘Valuation 3’) the following rules have been established: 

(1) It must be distinct from any other valuation (according to the above-mentioned) and 

determine the following:  

firstly, the treatment that shareholders and creditors, or the relevant DGSs, would 

have received if the institution under resolution with respect to which the resolution 

action or actions have been effected, had entered normal insolvency proceedings at 

the time when the decision on the resolution action was taken;  

secondly, the actual treatment that shareholders and creditors have received in the 

resolution of the institution under resolution; and  

thirdly (and consequently), whether there is any difference between the two 

treatments.
1072

 

(2) It must be based on two assumptions: the institution under resolution with respect to 

which the resolution action or actions have been effected would have entered into 

normal insolvency proceedings at the time when the decision on the resolution action 

was taken, and the resolution action or actions had not been effected.  

(3) Finally, it must disregard any provision of extraordinary public financial support to 

the institution under resolution.
1073

 

 

5. The Board’s “2019 Framework for Valuation” 

On 19 February 2019, the Board published a Report entitled “Framework for 

Valuation”.
1074

 The objectives of this Report, produced in close cooperation with the 

EBA, is the provision of an indication mainly to independent valuers (but to the general 

public as well) of the Board’s expectations regarding the principles and methodologies 

for valuation reports as laid down in the SRMR (and the BRRD), the provision of 

necessary indications for achieving the valuation’s goals, as well as the enhancement of 

comparability and consistency of valuations across future resolution cases. It refers to 

both ‘Valuation 2’, either provisional or definitive, and ‘Valuation 3’. 

 

 

                                                 
1071 

Ibid., Article 20(16) and recital (63), fifth sentence; on this type of valuation under Article 

74 BRRD, see Athanassiou (2014) and Merc (2017d). 

1072 
Ibid., Article 20(17).  

1073 
Ibid., Article 20(18). For a brief but precise analysis of the valuation framework under 

(mainly) the BRRD and the SRMR, see also Lastra and Olivares-Caminal (2018). 

1074 
Available at: https://srb.europa.eu/sites/srbsite/files/framework_for_valuation_feb_2019_ 

web_0.pdf.  

https://srb.europa.eu/sites/srbsite/files/framework_for_valuation_feb_2019_%20web_0.pdf
https://srb.europa.eu/sites/srbsite/files/framework_for_valuation_feb_2019_%20web_0.pdf
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The Board’s expectation is that, even though the Report is addressed to the independent 

valuation experts, credit institutions and investment firms will also benefit from a better 

understanding of valuation in resolution, increasing thus their preparedness for 

resolution and, ultimately, improving their resolvability. The EBA and the Board also 

committed to continue cooperating in order to define expectations towards the 

provision of accurate and timely information necessary for the performance of 

valuations in resolution.
1075

 

 

 

 

 

 

 

 

 

                                                 
1075 

See the relevant Press Release of the SRB of 19 September 2019, available at: https://srb. 

europa.eu/en/node/728.  
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Section E:  

State aid and aid by the Single Resolution Fund 

 

1. General rules 

If a resolution action involves the granting of State aid (in accordance with  Article 

107(1) TFEU) or of SRF aid, the adoption of the resolution scheme may not take place 

until the Commission has adopted a Decision,
1076

 positive or conditional, concerning 

the compatibility of the use of such aid with the internal market.
1077

 In performing the 

tasks conferred on them by Article 18 SRMR on the resolution procedure, EU institutions must 

act in conformity with the principles established in Article 3(3) BRRD and make public in an 

appropriate manner all relevant information on their internal organisation in this regard.
1078

 

Either upon receipt of a communication or on its own initiative in accordance with 

Article 18(1), if the Board considers that resolution actions could constitute State aid, it 

must invite the participating Member State(s) concerned to immediately notify the 

envisaged measures to the Commission under Article 108(3) TFEU notifying  

accordingly the Commission.
1079

 

 

2. The procedure of Article 19(3) concerning the Commission’s Decision  

If the resolution action as proposed by the Board involves the use of the SRF, 

applicable is the detailed procedure laid down in Article 19(3), leading to a 

Commission’s Decision. This procedure is structured as follows: 

(1) Upon fulfilment of the above condition, the Board must make a notification to the 

Commission, including all information necessary to enable the latter to make its 

assessments.
1080

 This notification triggers a preliminary Commission investigation 

during the course of which it may request further information from the Board. The 

Commission must assess whether the SRF’s use would distort, or threaten to distort, 

competition by favouring the beneficiary or any other undertaking so as to be 

incompatible with the internal market, to the extent that it would affect trade between 

Member States. In this respect, in must apply to the SRF’s use the criteria established 

for the application of State aid rules in accordance with Article 107 TFEU. The Board is 

required to provide the Commission with the information deemed necessary in order to carry out 

that assessment.
1081 

(2) If the Commission has serious doubts as to the compatibility of the proposed SRF’s 

use with the internal market or the Board fails to provide the necessary information 

pursuant to the Commission’s request, the latter must decide to open an “in-depth 

investigation” (publishing its decision in the OJ) and notify the Board accordingly.  

                                                 
1076 

See just below, under 2. 

1077 
SRMR, Article 19(1), first sub-paragraph and recital (30), first sentnece.  

1078 
Ibid., Article 19(1), second sub-paragraph.  

1079 
Ibid., Article 19(2). On Article 108 TFEU, see Craig and de Búrca (2015), pp. 1145-1148, 

Bär-Bouyssière (2012), pp. 1326-1362, and (in extensive detail) Bellamy & Child (2013).  

1080 
Ibid., Article 19(3), first sub-paragraph.  

1081 
Ibid., Article 19(3), second sub-paragraph.  
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The Board, any Member State or any person, undertaking or association whose interests may be 

affected by the SRF’s use, may submit comments to the Commission within the timeframe 

specified in the notification. The Board may submit observations on the comments submitted by 

Member States and interested third parties within such timeframe as may be specified by the 

Commission.  

At the end of the investigation period, the Commission must make its assessment as 

to whether the SRF’s use would be compatible with the internal market or not.
1082

 In 

conducting its investigation and making its assessment the Commission is guided by all relevant 

Regulations adopted under Article 109 TFEU, as well as by all relevant (and in force) 

communications, guidance and measures adopted by the Commission in application of the 

TFEU rules relating to State aid. Those measures must be applied as though references to the 

Member State responsible for notifying the aid were references to the Board, and with any other 

necessary modifications.
1083

 

(3) The Commission must adopt a Decision on the compatibility of the SRF’s use with 

the internal market, addressed to the Board and to the NRAs of the Member State(s) 

concerned, which may be contingent on conditions, commitments or undertakings in 

respect of the beneficiary. It may also lay down obligations on the Board, the NRAs in 

the participating Member State(s) concerned or the beneficiary to enable monitoring of 

compliance therewith. This may include requirements for the appointment of a trustee 

or other independent person to assist in monitoring. A trustee or other independent 

person may perform such functions as may be specified in the Commission 

Decision,
1084

 which must be published in the Official Journal.
1085

 

(4) If the Commission decides that the proposed SRF’s use would be incompatible 

with the internal market and cannot be implemented in the form proposed by the Board, 

it may issue a negative Decision addressed to the Board. In such a case, on receipt of 

the Decision, the latter must reconsider its resolution scheme and prepare a revised 

one.
1086

 

(5) By way of derogation from Article 19(3), on application by a Member State, the 

Council may, acting unanimously, decide that the SRF’s use is considered to be 

compatible with the internal market, if such a Decision is justified by “exceptional 

circumstances”. If, however, the Council has not made its attitude known within seven 

days after the application, a Decision must be taken by the Commission.
1087

 

 

3. Related issues   

(1) If the Commission has serious doubts as to whether its decision under Article 20(3) 

is being complied with, it must conduct the necessary investigations, exercising its 

powers under the regulations and the other measures referred to in Article 19(3), 

fourth sub-paragraph and guided by them.
1088

  

                                                 
1082 

Ibid., Article 19(3), third sub-paragraph.  

1083 
Ibid., Article 19(3), fourth sub-paragraph.  

1084 
Ibid., Article 19(3), fifth and sixth sub-paragraphs.  

1085 
Ibid., Article 19(3), seventh sub-paragraph.  

1086 
Ibid., Article 19(3), eighth sub-paragraph.  

1087 
Ibid., Article 19(10).  

1088 
Ibid., Article 19(4).  
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If, on the basis of these investigations, and after giving notice to the parties concerned 

to submit their comments, it considers that its decision has not been complied with, it 

must issue a decision to the relevant NRA requiring it to recover the misused amounts 

within a specifically determined period. The SRF aid to be recovered pursuant to such a 

‘recovery Decision’ must include interest at an appropriate rate fixed by the 

Commission and be paid over to the Board. The Board must pay any amounts received 

under that decision into the SRF and take them into consideration when determining 

contributions in accordance with Articles 70-71.
1089

 The recovery procedure must 

respect the beneficiaries’ right to good administration and access to documents, as laid 

down in the Charter (Articles 41-42).
1090

  

The Commission is empowered to adopt delegated acts concerning detailed rules of procedure 

with regard to the calculation of the interest rate to be applied in the event of a recovery decision 

and the guarantees of the right to good administration and the right of access to documents.
1091

 

(2) NRAs are granted, on the basis of their national legislation, the necessary powers to 

ensure compliance with any conditions laid down in the Commission Decision under 

Article 19(3), and to recover misused amounts according to a Commission recovery 

Decision pursuant to Article 19(5).
1092

 

 

4. Specific aspects   

(1) Without prejudice to the reporting obligations potentially established by the 

Commission in its Decision, the Board must submit to it Annual Reports assessing the 

compliance of the use of the SRF with that decision, and make use of its power to 

request information in accordance with Article 34.
1093

 

(2) Member States or any person, undertaking or association whose interests may be 

affected by the use of the SRF (in particular the designated entities) has the right to 

inform the Commission of any suspected misuse of the SRF incompatible with its 

decision.
1094

 

(3) If the Commission (either following a Board Recommendation or on its own 

initiative) considers that the application of resolution tools and actions does not respond 

to the criteria on the basis of which its initial Decision was made, it may review such a 

Decision and adopt the appropriate amendments.
1095

  

 

                                                 
1089 

On Articles 70-71, see below in in Chapter 6, Section A, under 3 and 4,2, respectively.  

1090 
SRMR, Article 19(5); on these Articles of the Charter, see Voet van Vormizeele (2012). 

1091 
Ibid., Article 19(8). 

1092 
Ibid., Article 19(11).  

1093 
Ibid., Article 19(6); on Article 34, see above in Chapter 3, Section D, under 1.2. 

1094 
Ibid., Article 19(7).  

1095 
Ibid., Article 19(9).  
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Section F:  

Write-down and conversion of relevant capital instruments 

 

1. The relationship with the BRRD  

(1) According to Articles 59-62 BRRD, NRAs have the power to write down and 

convert relevant capital instruments, which, as a rule, is used in the context of 

resolution. It is reminded that ‘relevant capital instruments’ means Additional Tier 1 

instruments and Tier 2 instruments
1096

 and that deposits, regardless of the amount, do not fall 

within the definition of this term. Since the conditions for the write-down and conversion 

of such instruments may coincide with those for resolution, NRAs must assess whether 

the sole write-down and conversion of such instruments is sufficient in order to restore 

the financial soundness of the entity concerned or whether it is also necessary to take 

resolution action.
1097

  

(2) Under Article 21 SRMR, the Board, under the control of the Commission or, where 

relevant, of the Council, replaces the NRAs in that function as well. It has the powers to 

assess whether the conditions for the write-down and conversion of relevant capital 

instruments are met and decide whether to place an entity under resolution, if the 

requirements for resolution are also fulfilled.
1098

 

 

2. The conditions 

(1) The Board must exercise the power to write down or convert relevant capital 

instruments in relation to the entities and groups referred to in Article 7(2) (and if the 

conditions for their application are met, in Article 7(4), point (b) and 7(5)), only if it 

assesses, in its Executive Session, that any of the following five conditions is met:
1099

 

Firstly, the determination has been made by the ECB, after consulting the Board, 

that the conditions for resolution specified in Articles 16 and 18 have been met, 

before any resolution action is taken. 

Secondly, the entity will no longer be viable, unless the relevant capital instruments 

are written down or converted into equity. 

Thirdly, the ECB, after consulting the Board, assesses that the group will no longer 

be viable, unless the write-down or conversion power is exercised in relation to 

relevant capital instruments issued by a subsidiary (provided that these are 

recognised for the purposes of meeting ‘own funds requirements’ both on an 

individual and a consolidated basis). A relevant capital instrument issued by a 

subsidiary may not be written down to a greater extent or converted on worse terms 

according to Article 59(3), point (c) BRRD than equally ranked capital instruments 

at the level of the parent undertaking which have been written down or 

converted.
1100

  

                                                 
1096 

SRMR, Article 3(1), point (51). 

1097 
On these BRRD Articles, see Haentjens (2017a), pp. 255-256.  

1098 
SRMR, recital (86).   

1099 
Ibid., Article 21(1), first sub-paragraph.  

1100 
Ibid., Article 21(6).  
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Fourthly, the ECB, after consulting the Board, assesses that the group will no longer be 

viable, unless the write-down or conversion power is exercised in relation to relevant 

capital instruments issued at the level of the parent undertaking (provided that these are 

recognised for the purposes of meeting own funds requirements on an individual basis 

at the level of the parent undertaking or on a consolidated basis).  

Finally, extraordinary public financial support is required by the entity or group, except 

an injection of own funds or purchase of capital instruments at prices and on terms that 

do not confer an advantage upon the entity (in accordance with Article 18(4), first sub-

paragraph, point (d)(iii)).
1101

  

The assessment of the entity’s or the group’s viability may also be made by the Board in its 

Executive Session
1102

 upon the condition that the ECB has been informed of its intention and 

only if the ECB does not make such an assessment. The ECB must, without delay, provide the 

Board with any relevant information the Board requests in order to inform its assessment.
1103

 

(2) For the above purposes, a designated entity or a group is deemed to be no longer 

viable only if both the following conditions are met:
1104

 

Firstly, the entity or the group is failing or is likely to fail. With respect to this, an 

entity is deemed to be failing or to be likely to fail, if one or more of the circumstances 

referred to in Article 18(4) occur. On the other hand, a group is deemed to be failing or 

to be likely to fail, if it infringes, or there are objective elements to support a 

determination that, in the near future, it will  infringe its consolidated prudential 

requirements in a way that would justify action by the ECB or the NCA, including but 

not limited to the fact that the group has incurred or is likely to incur losses that will 

deplete all or a significant amount of its own funds. 

Secondly, having regard to timing and other relevant circumstances, there is no 

reasonable prospect that any action (including alternative private sector measures or 

supervisory action) other than the write-down or conversion of relevant capital 

instruments, independently or in combination with a resolution action, would prevent 

the failure of that entity or group within a reasonable timeframe. 

 

3. Courses of action  

(1) If one or more of the above-mentioned conditions are met, the Board, acting under 

the resolution procedure of Article 18, must determine whether the powers to write 

down or convert relevant capital instruments are to be exercised independently or, in 

accordance with that procedure, in combination with a resolution action.
1105

 

(2) If the Board determines that one or more of the above conditions are met, but the 

conditions for resolution are not met, it must instruct, without delay, the NRAs to 

exercise the write-down or conversion powers in accordance with Articles 59-60 

BRRD.  

 

                                                 
1101 

See above in Section C, under 1.2.1.2.1, third case.   

1102 
SRMR, Article 21(1), second sub-paragraph, second sentence.  

1103 
Ibid., Article 21(2).  

1104 
Ibid., Article 21(3)-(5).  

1105 
Ibid., Article 21(7).  
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The Board must ensure that before NRAs exercise the power to write down or convert 

relevant capital instruments, a valuation is carried out in accordance with Article 20(1)-

(15),
1106

 for the calculation of the write-down and the level of conversion to be applied 

to those instruments in order to recapitalise the designated entity or the group.
1107

 

(3) If one or more of the conditions referred to in Article 21(1)
1108

 are met and the 

resolution conditions referred to in Article 18(1)
1109

 are also met, the Board must adopt 

a resolution scheme in accordance with Article 18(6)-(8).
1110

 

 

4. Procedural aspects 

The Board must ensure that the NRAs exercise the write-down or conversion powers 

without delay, in accordance with the order of the priority of claims
1111

 and in a way 

that produces the following results: 

firstly, Common Equity Tier 1 items are reduced first in proportion to the losses and 

to the extent of their capacity; 

secondly, the principal amount of Additional Tier 1 instruments is written down or 

converted into Common Equity Tier 1 instruments or both, to the extent required to 

achieve the resolution objectives, or of the capacity of the relevant capital 

instruments, whichever is lower; and 

thirdly, the principal amount of Tier 2 instruments is written down or converted into 

Common Equity Tier 1 instruments or both, to the same extent as under the previous 

case. 

NRAs must implement the Board’s instructions and exercise the write-down or 

conversion of relevant capital instruments in accordance with Article 29 on the 

implementation of decisions adopted under the SRMR.
1112

 

 

                                                 
1106 

See on this above in Section D, under 1-2. 

1107 
SRMR, Article 21(8). 

1108 
See on this above, under 2. 

1109 
See on this above in Section C, under 1. 

1110 
SRMR, Article 21(9); on Article 18(6)-(8), see above in Section C, under 2. 

1111 
See above in Section A, under 3.  

1112 
SRMR, Article 21(10)-(11). On Article 29, see above in Section C, under 3. 
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Chapter 6 

The Single Resolution Fund (SRF) 

 

 

Section A:  

The provisions of the SRMR: general aspects – optimal size – 

contributions  

 

1. General aspects 

1.1 Constitution and use 

(1) The Single Resolution Fund (SRF) was established by Article 67 SRMR and is 

owned by the Board.
1113

 As already mentioned,
1114

 since 1 January 2016 it is 

considered to be the participating Member States’ resolution financing arrangement in 

accordance with Articles 99-109 BRRD, replacing the national resolution funds which 

were established by these Member States in accordance with Article 100(1) BRRD and 

the SRMR’s provisions.
1115

 

(2) The Board may use the SRF only for the purpose of ensuring the efficient 

application of the resolution tools and exercise of the resolution powers and in 

accordance with the resolution objectives and the principles governing resolution on the 

basis of (the above-mentioned) Articles 14 and 15 SRMR, respectively.
1116

 The SRF is 

neither a bail-out nor a recapitalisation fund; its mission is laid down in Article 76.
1117

 

The EU budget or the national budgets of participating Member Stets may, under any 

circumstances, be held liable for expenses or losses of the SRF.
1118

 

(3) The SRF must be filled in accordance with the rules on transferring the funds raised 

at national level towards the SRF as laid down in the SRF Agreement.
1119

 The 

contributions are raised by the NRAs from the designated entities and are transferred to 

the SRF in accordance with the SRF Agreement.
1120

 The SRF’s use is contingent upon 

the SRF Agreement and must comply with the principles laid down therein. 

Accordingly, until the SRF reaches the target level laid down in Article 69,
1121

 the 

Board must use it in accordance with principles based on the two factors governing its 

functioning:  

                                                 
1113

 SRMR, 
 
Article 67(1), first sentence and 67(3), respectively. 

1114 
See above in Chapter 2, Section A, under 6.1.1. 

1115 
SRMR, Articles 68 and 96. The obligation to establish national resolution funds applies to 

all EU Member States.  

1116 
Ibid., Article 67(2), first sentence and recital (101), first - third sentences.  

1117 
See furhter details below, under 1.3.  

1118 
SRMR, Article 67(2), second sentence and recital (100), second sentence.  

1119 
Ibid., Article 67(1), second sentence.  

1120 
Ibid., Article 67(4) and recital (100), third sentence. 

1121 
See below, under 2. 
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firstly, its division into national compartments corresponding to each participating 

Member State, and  

secondly, the progressive merger of the different funds raised at national level to be 

allocated to national compartments of the SRF.
1122

 

Upon establishment of the EDIS, the DIF will also be established by the SRMR and be owned 

by the Board. It will be filled by contributions owed to the Board by credit institutions affiliated 

to participating DGSs, which are to be calculated and invoiced, on behalf of the Board, by them. 

The Board will only be able to use the DIF in order to provide funding to, and cover the losses 

of, participating DGS in the three different stages and in accordance with the objectives and the 

principles governing the EDIS (in accordance with Article 6). Its activities may under no 

circumstances engage the budgetary liability of Member States.
1123

 

 

1.2 Administration and investment policy 

1.2.1 Administration   

(1) The SRF’s administration is assigned to the Board and must be carried out in 

accordance with the SRMR and Commission Delegated Regulation (EU) 2016/451 of 

16 December 2016,
1124

 which was adopted on the basis of Article 75(4)
1125

 and applies 

from 1 January 2016, when the SRF became operational. Even though the main scope 

of this delegated act is to lay down rules concerning the investment by the Board of the 

amounts held in the SRF referred to in Article 75(3) SRMR,
1126

 it also contains 

provisions relating to its administration, its risk management and the outsourcing of 

activities. In particular: 

Firstly, the Board should adopt a governance framework (including an allocation of 

tasks and responsibilities and necessary delegations) in order to ensure an efficient 

implementation of the investment strategy, internal control standards in order to 

verify compliance between the implementation of the investment strategy, the 

investment strategy and the rules set out in the Regulation, as well as any internal 

rules and procedures necessary for its application.
1127

  

Furthermore, it must comply with the principles of sound financial and risk 

management; quantify all risks using appropriate measures for the management and 

control of the respective types of risk, apply multiple risk measures for each type of 

risk, capture both current and forward-looking aspects, and use both quantitative and 

qualitative information in order to avoid overreliance on a single risk measure; and 

must supplement regular risk measurement by stress tests and scenario analysis in 

order to identify high-risk areas and evaluate financial shocks’ combined effects.
1128

 

                                                 
1122 

SRMR, Article 77; see also Section B below. 

1123
 Proposed SRMR, Article 74a and recital (26).   

1124 
OJ L 79, 30.3.2016, pp. 2-9.  

1125 
SRMR, Article 75(1). 

1126 
Commission Delegated Regulation (EU) 2016/451, Article 1(1); on this aspect of the 

delegated act, see just below, under 1.2.2.2. It is noted that the act does not apply to collateral 

of low-risk assets unencumbered by any third-party rights, at the free disposal of and earmarked 

for the exclusive use by the Board as referred to in Article 70(3) SRMR (ibid., Article 1(2). 

1127 
Ibid., Article 14. 

1128 
Ibid., Article 15.  
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Finally, the Board in its Executive Session may decide on the full or partial 

outsourcing of specific activities conferred upon it by Article 75(3) SRMR, 

informing the Plenary Session of upcoming decisions on outsourcing.
1129

 These 

activities may be outsourced only to one or more bodies governed by public law,
1130

 

ESCB central banks, international institutions established under public international 

law or EU institutions, provided that they have an established practice of managing 

similar investments and without prejudice to the ability of the service provider to 

contract services from third parties. The investment mandate the service provider 

must clearly define at least the duration, maturity, eligible universe and 

benchmarking requirements, as well as establish a framework for regular reporting 

from the service provider to the Board. Any contract between the Board and a 

service provider must include clauses governing the Board’s cancellation rights, 

outsourcing chains and non-performance by the service provider.
1131

If the Board 

fully or partially outsources activities, it must remain fully responsible for 

discharging all of its obligations under the SRMR and this Regulation, refer to best 

business practices on outsourcing within the financial sector,
1132

 and ensure at all 

times that the conditions laid down in Article 16(8) are met. 

(2) The amounts received from an institution under resolution or a bridge institution, 

the interests and other earnings on investments, as well as any other earnings only 

benefit the SRF.
1133

  

 

1.2.2 Investment policy 

1.2.2.1 The provisions of the SRM Regulation   

(1) In relation to the investments made on behalf of the SRF, the Board is required to 

have a prudent and safe investment strategy as provided for in Commission Delegated 

Regulation (EU) 2016/451 and invest the amounts held in the SRF either in obligations 

of the Member States or of intergovernmental organisations, or in highly liquid assets 

of high creditworthiness. Investments must be sufficiently diversified (on a sectoral, 

geographical and proportional basis) and the return on them benefits the SRF.
1134

 In this 

respect, the Board must take into account the Commission Delegated Regulation 

(EU) 2015/61 of 10 October 2014 “to supplement Regulation (EU) No 575/2013 of the 

European Parliament and the Council with regard to liquidity coverage requirement for 

Credit Institutions”.
1135 

 

 

 

                                                 
1129 

Ibid., Article 16(1) and (5).  

1130 
The term ‘bodies governed by public law’ is defined with reference to Article 1(9) of 

Directive 2004/18/EC of the European Parliament and of the Council and the term ‘ESCB 

central banks’ with reference to Article 4(1), point (45) CRR (ibid., Article 2, points (3) and (4), 

respectively). 

1131 
Ibid., Article 16(2)-(4).  

1132 
Ibid., Article 16(6)-(7).  

1133 
Ibid., Article 75(2). 

1134 
Ibid., Article 75(3). 

1135 
OJ L 11, 17.1.2015, pp. 1-36.  
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1.2.2.2 The provisions of Commission Delegated Regulation (EU) 2016/451 

The Commission Delegated Regulation (EU) 2016/451 lays down detailed rules, inter 

alia, on various aspects of the investment policy and strategy, which must be reviewed 

by the Board on an annual basis.
1136

 In particular: 

(1) Investment objectives: The Board must conduct a prudent and safe investment 

strategy with the objective of protecting the value of the amounts held in the SRF 

and satisfying its liquidity requirements. It must take into account both the SRF’s 

financial capacity and the expected disbursements according to its mission (under 

Article 76 SRMR), as well as all available information, adequate assumptions and 

stress scenarios.
1137

 The investment strategy must include a definition of the risk 

appetite, quantifying the maximum tolerable potential loss over a defined time 

horizon with a defined probability.
1138

 The amounts referred to in Article 1(1) must 

be invested all together as a single pool of resources, regardless of the SRF’s 

division into national compartments provided for in Article 77 SRMR.
1139

 

(2) Eligible assets for investment:  The Board must determine the eligibility of assets 

for investment on the basis of the general requirements for liquid assets of credit 

institutions laid down in Article 7(2) and (4)-(6), and in Article 7(7), points (a)-

(b) of Delegated Regulation (EU) 2015/61.
1140

 It must invest the amounts referred 

to in Article 1(1) exclusively in assets which meet the requirements established in 

Articles 10(1), 11(1), 12(1), points (a)-(e) and 15(1) of that delegated act
1141

 and, 

before investing in it, conduct an appropriate assessment of any eligible asset, 

including an evaluation of its liquidity, creditworthiness and compatibility with the 

investment objectives. The interaction with the entire investment portfolio should 

be considered when determining the prudence of an individual investment.
1142

 If 

any asset loses its eligibility, the Board must progressively reduce the SRF’s 

exposure to it, within a timeframe and in a manner that minimise any impact on 

market prices (without prejudice to Article 3).
1143

 

(3) Composition of the portfolio: The Board must comply with the following 

requirements on the composition of the SRF’s portfolio: a minimum of 60% thereof 

must be composed of assets which meet the requirements of Article 10(1) of 

Delegated Regulation (EU) 2015/61; a minimum of 30% thereof must be 

composed of assets which meet the requirements of Article 10(1), points (a)-(e) 

and (g)  of that delegated act; and a maximum of 15% thereof must be held in 

assets meeting the requirements of Article 12(1), points (a)-(e) of that delegated 

act. For these purposes, assets meeting the requirements established in Article 

15(1) must be treated equivalently to assets underlying the relevant undertaking.
1144

 

                                                 
1136 

Commission Delegated Regulation (EU) 2016/451, Article 13.  

1137 
Ibid., Article 3(1).  

1138 
Ibid., Article 3(2).  

1139 
Ibid., Article 3(3).  

1140 
Ibid., Article 4(1).  

1141 
Ibid., Article 4(2); the requirements for credit institutions referred to in Article 4(3) of 

Delegated Regulation (EU) 2015/61 do not apply to the Board. 

1142 
Ibid., Article 4(4).  

1143 
Ibid., Article 4(5).  

1144 
Ibid., Article 5.  
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(4) Sectorial diversification: Investments of the amounts held in the SRF must be 

sufficiently diversified across sectors. The Board must limit exposures to individual 

institutional sectors and to individual sectors of economic activity,
1145

 take into 

account that correlations between sectors of economic activity may reduce the 

actual diversification achieved by application of the above limitation and, in 

addition to the requirements of Article 4(1), also limit indirect exposures to the 

issuers set out in Article 7(4) of Delegated Regulation (EU) 2015/61.
1146

 

(5) Geographical diversification: Investments of the amounts held in the SRF must 

be geographically diversified, taking into account the structure and composition of 

any SRF expenditure as estimated in Part II of the Board’s budget pursuant to 

Article 60 SRMR. Exposures to eligible assets specified in Article 4 from issuers 

established in any participating Member State, expressed as a share of the SRF’s 

total exposures, may not represent more than 1,2 times the share of ex ante 

contributions raised in accordance with Article 70 SRMR from the institutions 

authorised therein. On the other hand, exposures to eligible assets from issuers 

established in a non-participating Member State or a third country, also expressed 

as a share of the SRF’s total exposures, must be sufficiently geographically 

diversified, taking into account criteria such as the size of the economy, the depth 

and liquidity of the financial market and the additional investment opportunities, 

including in terms of risk diversification. That exposure may not exceed in any case 

the above-mentioned highest limit.
1147

 

(6) Diversification by issuer and issue: The Board must set a ceiling of up to 30% of 

any single issue in which amounts held in the SRF may be invested, which may be 

exceeded only if, given the nature of the investment, the purchase of any amount of 

a security of that given investment results in ownership of 100% of the 

corresponding International Securities Identification Number (ISIN). It must set a 

ceiling of up to 30% for any issuer’s total issues in which amounts held in the SRF 

may be invested.
1148

 

(7) Additional criteria on diversification: Without prejudice to Article 3, the Board 

must endeavour to diversify investments across maturities, taking into account the 

elements laid down in Article 3(1) and, where relevant, the liquidity and other 

characteristics of the collateral referred to in Article 70(3) SRMR.
1149

 

(8) Derivatives: The Board may only use derivatives for market and liquidity risk 

management purposes (issuing guidelines to specify their eligible uses), as well as 

derivatives cleared by a central counterparty authorised under Articles 14-15 

EMIR or recognised under Article 25 thereof, or by a central bank, provided that 

those are assigned a credit assessment by a nominated external credit assessment 

institution which is at least “credit quality step 1” under Article 114(2) CRR.
1150

 

                                                 
1145 

‘Institutional sectors’ means institutional sectors as defined by paragraph 1.28 of Annex A to 

Council Regulation (EC) No 2223/96 (OJ L 310, 30.11.1996, pp. 1-469) and ‘sectors of 

economic activity’ means sections set out in Annex I of Regulation (EC) No 1893/2006 of the 

European Parliament and of the Council (OJ L 393, 30.12.2006, pp. 1-39) (ibid., Article 2, 

points (1) and (2), respectively).  

1146 
Ibid., Article 6.  

1147 
Ibid., Article 7.  

1148 
Ibid., Article 8.  

1149 
Ibid., Article 9.  

1150 
Ibid., Article 10.  



 246 

(9) Currency: The Board must hedge currency risk into euro or into currencies of 

participating Member States whose currency is not the euro in order to ensure a 

limited remaining foreign exchange risk for the SRF. Where applicable, in order to 

manage the currency risk between these different currencies, it must take into 

account the elements laid down in Article 3(1).
1151

 

(10) Additional general principles: For all investment decisions, the Board must take 

into account the possible repercussions on the SRF’s creditworthiness in order to 

safeguard its prerogatives with respect to alternative funding means and to access 

to financial arrangements regarding the immediate availability of additional 

financial means, as established by , as established by Article 73-74 SRMR. In 

addition, without prejudice to Article 3, it must conduct all transactions related to 

the SRF’s investment in a manner limiting any effects on market prices, even in 

situations of market stress. Finally, as an immediate investment or divestment of 

the amounts referred to in Article 1(1) might lead to market impacts, it may tolerate 

some temporary divergence with the general principles and criteria for the SRF’s 

investment strategy.
1152

 

 

1.3 Purposes of use (mission)  

(1) Within the resolution scheme and when applying the resolution tools to designated 

entities the Board may use the SRF only to the extent necessary in order to ensure their 

effective application for the following purposes, separately or in combination:
1153

 

firstly, guarantee the assets or the liabilities of an institution under resolution, its 

subsidiaries, a bridge institution or an asset management vehicle; 

secondly, make loans to an institution under resolution, its subsidiaries, a bridge 

institution or an asset management vehicle, 

thirdly, purchase assets of an institution under resolution; 

fourthly, make contributions to a bridge institution or an asset management vehicle; 

fifthly, pay compensation to shareholders or creditors if, following an evaluation 

under Article 20(5) SRMR,
 
they have incurred greater losses that they would have 

incurred, following an ex-post valuation under Article 20(16), in a winding up 

under normal insolvency proceedings;
1154

 and 

finally, when the bail-in tool is applied and the decision is made to exclude certain 

creditors from its scope in accordance with Article 27(5), make a contribution to the 

institution under resolution instead of the write-down or conversion of certain 

creditors’ liabilities; in this case, the Board may not hold the capital contributed for 

a period exceeding five years.
1155

 

All these outflows constitute expenditures of Part II of the Board’s budget.
1156

 

                                                 
1151 

Ibid., Article 11.  

1152 
Ibid., Article 12(1)-(3), respectively.  

1153 
SRMR, Article 76(1). 

1154 
See also recital (63), sixth and seventh sentences; on Article 20(16), see above in Chapter 5, 

Section D, under 4. 

1155 
SRMR, Article 76(4)); on Article 27(5), see above in Chapter 5, Section B, under 5.3.2.1. 

1156 
See above in Chapter 3, Section C, under 1.3.2 (2). 
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(2) The Board may use the SRF to take the above-mentioned actions also with respect 

to the purchaser in the context of the sale of business tool.
1157

 Since (as already 

mentioned) the SRF is not a recapitalisation fund, it may not be used directly to absorb 

the losses of a designated entity or to recapitalise it. If the use of the SRF for the 

purposes mentioned above (under (1)) indirectly results in part of the losses of a 

designated entity being passed on to the SRF, applicable are the principles governing 

its use pursuant to Article 27.
1158

 

 

1.4 A specific case: mutualisation of national financing arrangements in the case of 

group resolution involving institutions in non-participating Member States 

In the case of a group resolution involving institutions established in one or more 

participating Member States on the one hand, and institutions established in one or 

more non-participating Member States on the other hand, the SRF must contribute to 

the financing of the group resolution in accordance with Article 107(2)-(5) BRRD,
1159

 

which provides the following:  

(1) The group-level resolution authority (GLRA) must propose, after consulting the 

resolution authorities of the institutions that are part of the group and if necessary 

before taking any resolution action, a ‘financing plan’ as part of the group resolution 

scheme provided for in Articles 91-92; the financing plan must be agreed in 

accordance with the decision-making procedure referred to in these Articles and 

include nine elements.
1160

 These elements include a valuation in accordance with Article 36 

in respect of the affected group entities; the losses to be recognised by each affected group entity 

at the moment the resolution tools are exercised; for each affected group entity, the losses that 

would be suffered by each class of shareholders and creditors; any contribution that DGSs 

would be required to make in accordance with Article 109(1); the total contribution by 

resolution financing arrangements, as well as the purpose and form of the contribution;
1161

 the 

basis for calculating the amount that each of the national financing arrangements of the Member 

States where affected group entities are located is required to contribute to the financing of the 

group resolution in order to build up the total contribution; the amount that the national 

financing arrangement of each affected group entity is required to contribute to the financing of 

the group resolution and the form of those contributions; the amount of borrowing that the 

financing arrangements of the Member States where the affected group entities are located, will 

contract from institutions, financial institutions and other third parties under Article 105; and a 

timeframe for the use of the financing arrangements of the Member States where the affected 

group entities are located, which should be capable of being extended where appropriate. 

(2) Unless otherwise agreed in the financing plan, the basis for calculating the 

contribution of each national financing arrangement must, in particular, have regard to 

the proportion of the following:  

                                                 
1157 

SRMR, Article 76(2). 

1158 
Ibid., Article 76(3); on the principles of Article 27 govrning the use of the SRF, see above in 

Chapter 5, Section B, under 5.3.2.2 (2). 

1159 
Ibid., Article 78. 

1160 
BRRD, Article 107(2)-(3). 

1161 
The basis for apportioning this contribution must be consistent with Article 127(5) (see just 

below) and with the principles set out in the group resolution plan in accordance with Article 

12(3), point (f), unless otherwise agreed in the financing plan (ibid., Article 107(4)). 
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firstly, the group’s risk-weighted assets held at institutions and entities referred to in 

Article 1(1), points (b)-(d) established in the Member State of that resolution 

financing arrangement;  

secondly, the group’s assets held at institutions and such entities established in that 

Member State;  

thirdly, the losses which gave rise to the need for group resolution and originated in 

group entities under the supervision of competent authorities in that Member State; 

and  

finally, the resources of the group financing arrangements which, under the 

financing plan, are expected to be used to benefit group entities established in that 

Member State.
1162

 

 

2. The optimum size: establishment of a target level 

2.1 The steady state 

(1) Article 69(1) SRMR provides that the ‘available financial means’ of the SRF must 

reach at least 1% of the amount of covered deposits of all credit institutions authorised 

in the participating Member States (the ‘target level’).
1163

 ‘Available financial means’ 

means cash, deposits, assets and irrevocable payment commitments, which are available to the 

SRF for the purposes specified in Article 76(1) SRMR on the SRF’s mission.
1164

 Irrevocable 

‘payment commitments’ can be taken into account in order to reach the target level if they are 

fully backed by collateral of low-risk assets unencumbered by any third-party rights, at the free 

disposal of and earmarked for the exclusive use by the Board for the purposes of Article 76(1). 

The share of such commitments may not exceed 30% of the total amount of ex-ante 

contributions.
1165 

In accordance with the same SRMR Article, the target level must be reached by the end 

of the (transitional) initial period of eight years from 1 January 2016.
1166

 As of 30 June 

2018, the Board had collected 7.5 billion euros from 3,315 institutions in annual ex-ante 

contributions to the SRF, the SRF holding at that time an amount of 24.9 billion euros.
1167 

Upon establishment of the EDIS, in order to reach a critical mass and to avoid pro-cyclical 

effects which would arise if it were to rely solely on ex-post contributions in a systemic crisis, 

the DIF’s available financial means will have to reach two subsequent target levels:  

by the end of the reinsurance stage, an ‘initial target level’ of 20% of four ninth of the sum 

of the minimum target levels that participating DGSs will reach in accordance with the 

Article 10(2) DGSD, and  

                                                 
1162 

Ibid., Article 107(5), points (a)-(d), respectively. 

1163 
See also SRMR, recital (105), first sentence. The second sentence of that recital considers, 

however, that, since the amount of the total liabilities of those institutions would be, taking into 

account the SRF’s functions, a more adequate benchmark, the Commission should assess 

whether covered deposits or total liabilities is a more appropriate basis and if a minimum 

absolute amount for the SRF should be introduced in the future, maintaining a level playing 

field with the BRRD.   

1164 
Ibid., Article 3(1), point (34).  

1165 
Ibid., Article 70(3).  

1166 
See also recital (106), first sentence. 

1167 
See the Board’s Press Release of 24 July 2018, available at:  https://srb.europa.eu/en/node/ 

596. 

https://srb.europa.eu/en/node/%20596
https://srb.europa.eu/en/node/%20596
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by the end of the co-insurance stage, a ‘final target level’ equal to the sum of the minimum 

target levels they must reach pursuant to the same Article.
1168 

(2) The initial period may be extended by the Board for a maximum of four years, if the 

SRF has made cumulative disbursements in excess of 0.5% of the total amount of 

covered deposits (in accordance with Article 69(1)) and the following three criteria laid 

down in Article 4(1) of Commission Delegated Regulation (EU) 2017/747 of 15 

December 2015 “supplementing [the SRMR] with regard to the criteria relating to the 

calculation of ex-ante contributions, and on the circumstances and conditions under 

which the payment of extraordinary ex-post contributions may be partially or entirely 

deferred”,
1169

 which applies from 19 May 2017, are met:
1170

 

firstly, the minimum of the number of years required to reach the target level, 

subject to annual contributions not exceeding two times the average annual 

contributions over the initial period; 

secondly, the business cycle’ phase and the impact that pro-cyclical contributions 

may have on the financial position of contributing institutions, as specified by the 

indicators referred to in Article 3(1);
1171

 and 

thirdly, any additional disbursements of the SRF expected by the Board, after 

consultation with the ESRB, in the subsequent four-year period. 

 

2.2 Specific provisions relating to the initial period   

(1) During the initial period, ex-ante contributions to the SRF must be spread out in 

time evenly until the target level is reached, with due account to the business cycle’s 

phase and the impact that pro-cyclical contributions may have on the financial position 

of contributing institutions.
1172

 Upon establishment of the EDIS, during the reinsurance and 

co-insurance stages, ex-ante contributions to the DIF will also be spread out in time as evenly as 

possible until the respective target level is reached.
1173

 

(2) The criteria for spreading out in time ex-ante contributions to the SRF during that 

period are laid down in Article 3 of Commission Delegated Regulation (EU) 

2017/747.
1174

 This provides that, when assessing the two above-mentioned parameters, 

the Board must take into consideration at least the following indicators:
1175

 

firstly, in order to identify the phase of the business cycle, the macroeconomic 

indicators set out in the Annex to the Regulation,;
1176

 and  

                                                 
1168

 Proposed SRMR, Article 74b(1)-(2) and recitals (28)-(29).  

1169 
OJ L 113, 29.4.2017, pp. 2-8.  

1170 
SRMR, Article 69(3) and recital (106), second sentence. Article 4 of the delegated act was 

adopted on the basis of Article 69(5), point (b) SRMR. 

1171 
On this Article, see just below, under 2.2. 

1172 
SRMR, Article 69(2). 

1173
 The criteria for the distribution in time of the contributions to the DIF will have to be 

specified by Commission delegated acts (Proposed SRMR, Article 74b(3) and (5)).   

1174 
Article 3 was adopted on the basis of Article 69(5), point (a) SRMR. 

1175 
Commission Delegated Regulation (EU) 2017/747, Article 3(1). 

1176 
These macroeconomic indicators are: gross domestic product (GDP) Growth Forecast and 

Economic Sentiment Indicator from the European Commission, and GDP Growth from ECB’s 

Macroeconomic Projections for the euro area. 
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secondly, in order to identify the financial position of the contributing institutions, 

the other indicators set out in that Annex.
1177

 

These indicators must be determined in respect of all participating Member States 

jointly and any Board decision to spread contributions out in time must be applied 

equally to all contributing institutions established therein.
1178

 In any given contribution 

period, the level of annual contributions may, by way of derogation, be relatively lower 

than the average of the contributions calculated in accordance with Articles 69(1) and 

70(2) SRMR only if the Board verifies that, on the basis of conservative projections, 

the target level can be reached at the end of the initial period.
1179

 

 

2.3 Specific provisions to (potentially) apply after the initial period   

(1) If, after the initial period, the available financial means were to fall below the target 

level, ex-ante contributions, calculated in accordance with Article 70 SRMR,
1180

 must 

be raised until the target level is reached. On the other hand, after the target level has 

been reached for the first time and if the available financial means have subsequently 

been reduced to less than two-thirds (2/3) of the target level, these contributions must 

be set at a level allowing for reaching the target level within six years. In both cases, 

contributions must take due account to the phase of the business cycle and of the 

impact pro-cyclicality may have when setting annual contributions.
1181

  

Upon establishment of the EDIS, after the final target level has been reached for the first time 

and if the available financial means have, subsequently, been reduced to less than two-thirds of 

the target level ex-ante contributions to the DIF will also be set at a level allowing it to reach the 

target level within six years.
1182 

 

 

 

                                                 
1177 

In this respect, the Annex lays down five sets of indicators: firstly, private sector credit flow 

over GDP and Change in Total Financial Sector Liabilities from the European Commission’s 

Scoreboard on Macroeconomic Imbalances; secondly, Composite Indicator of Systemic Stress 

and probability of a simultaneous default by two or more large and complex banking groups of 

the participating Member States from the ESRB’s Risk Dashboard; thirdly, changes in credit 

standards for loans to households (for house purchase) and changes in credit standards for loans 

to non-financial corporations from the ESRB’s Risk Dashboard; fourthly, indicators on the 

profitability of large banking groups of the participating Member States contained in the 

European Banking Authority Risk Dashboard, such as return on equity and net interest income 

to total operating income; and finally, indicators on the solvency of large banking groups of the 

participating Member States contained in the European Banking Authority Risk Dashboard, 

such as Tier 1 capital to total assets excluding intangible assets and impaired loans and past-due 

loans to total loans. 

1178 
Commission Delegated Regulation (EU) 2017/747, Article 3(2)-(3).  

1179 
Ibid., Article 3(4).  

1180 
On this Article, see just below, under 3. 

1181 
SRMR, Article 69(4). 

1182
 The determination of annual contributions will have to be specified by Commission 

delegated acts (Proposed SRMR, Article 74b(4)-(5)).   
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(2) The criteria for establishing the annual contributions after the initial period are laid 

down in Article 5 of Commission Delegated Regulation (EU) 2017/747,
1183

 which 

provides that the Board must take into account these two parameters (phase of the 

business cycle and impact that pro-cyclical contributions may have on contributing 

institutions’ financial position) as specified by the indicators referred to in its (just 

above-mentioned
1184

) Article 3(1). 

 

3. Ex-ante contributions 

3.1 The key provisions 

(1) In order to reach a critical mass and to avoid pro-cyclical effects which would arise 

if the SRF had to rely solely on ex-post contributions in a systemic crisis, it was 

considered indispensable that its ex-ante available financial means amount at least to a 

certain minimum target level.
1185

 Accordingly, as a principle, contributions should be 

collected “from the industry” prior to, and independently of, any operation of 

resolution.
1186

 In this respect, each institution’s individual (ex-ante) contribution must 

be raised at least annually and be calculated pro rata to the amount of its liabilities 

(excluding own funds) less covered deposits over the aggregate liabilities (excluding 

own funds) less covered deposits of all institutions authorised in all participating 

Member States.
1187

 It is up to the Board (after consulting the ECB or the NCA and in 

close cooperation with the NRAs) to calculate these contributions on an annual basis in 

order to ensure that the aggregate amount of individual contributions by all institutions 

authorised in the participating Member States does not exceed annually 12.5% of the 

target level.
1188

  

(2) Duly received ex-ante contributions may not be reimbursed to the contributing 

entities.
1189

  

 

3.2 In particular: the two components of ex-ante contributions 

(1) The calculation of ex-ante contributions is based on an annual basis on two 

components:
1190

 

The first component is a ‘flat contribution’ that is pro-rata based on the amount of 

an institution’s liabilities (excluding own funds and covered deposits), with respect 

to the total liabilities (excluding own funds and covered deposits) of all institutions 

authorised in the participating Member States.  

 

                                                 
1183 

Article 5 was adopted on the basis of Article 69(5), point (c) SRMR. 

1184 
See above, under 2.2. 

1185 
SRMR, recital (104).  

1186 
Ibid., recital (102), first sentence; see also recital (100), third sentence, according to which it 

should be the financial industry, as a whole, that finances the stabilisation of the financial 

system. 

1187 
Ibid., Article 70(1).  

1188 
Ibid., Article 70(2), first sub-paragraph. 

1189 
Ibid., Article 70(4). 

1190 
Ibid., Article 70(2), second sub-paragraph. 
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The second component is a ‘risk-adjusted contribution’ based on the criteria laid 

down in Article 103(7) BRRD,
1191

 under consideration of the ‘proportionality 

principle’ and without creating distortions between Member States’ banking system 

structures. Applicable in this case is Commission Delegated Regulation (EU) 

2015/63 of 21 October 2014 “(...) with regard to ex-ante contributions to resolution 

financing arrangements”,
1192

 adopted on the basis of Article 103(7) BRRD.
1193

  

The Council, acting on a Commission’s proposal, is empowered to adopt implementing acts (in 

accordance with Article 291 TFEU) in relation to the application of the methodology for 

calculating individual contributions, and the practical modalities for allocating to institutions the 

risk factors specified in the delegated acts.
1194

 Relevant in this respect is Council Implementing 

Regulation (EU) 2015/81 of 19 December 2014 “specifying uniform conditions (...) with regard 

to ex-ante contributions to the [SRF]”.
1195 

(2) The relation between the flat and the risk-adjusted contributions must take into 

account a balanced distribution of contributions across different types of institutions. In 

any case, as already mentioned, the aggregate amount of individual contributions by all 

institutions authorised in all participating Member States must not exceed annually the 

12,5 % of the target level.
1196

  

 

3.3 The discretion given to participating Member States 

Participating Member States having already established national resolution financing 

arrangements before the entry into force of the SRMR were given the discretion to 

allow those arrangements to use the available financial means, collected from 

institutions between 17 June 2010 and 1 January 2015 (the date of entry into force of 

the BRRD), in order to compensate the latter for the ex-ante contributions they would 

be required to pay to the SRF (such restitution being without prejudice to Member 

States’ obligations laid down in the BRRD).
1197

 

 

                                                 
1191 

These criteria are the institution’s risk exposure, the stability and variety of its sources of 

funding and unencumbered highly liquid assets, its financial condition, the probability that it 

enters into resolution, whether it has benefited from extraordinary public financial support, the 

complexity of its structure and its resolvability, its importance to the stability of the financial 

system or economy of Member States or of the EU, and the fact that it is part of an IPS. 

1192 
OJ L 11, 17.1.2015, pp. 44-64.  

1193 
SRMR, Article 70(6).  

1194 
Ibid., Article 70(7). This is one of the rare cases in EU banking law where the power to 

adopt implementing acts has been conferred on the Council and not on the Commission. 

1195 
OJ L 15, 22.1.2015, pp. 1-7. 

1196 
SRMR, Article 70(2), third and fourth sub-paragraphs. 

1197 
Ibid., Article 70(5) and recital (103).  
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4. Ex-post contributions 

4.1 General overview  

Specific rules govern ex-post contributions and in particular: the raising of 

extraordinary ex-post contributions in accordance with Article 71 (see below, under 4.2), 

voluntary borrowing between resolution financing arrangements in accordance with 

Article 72 (under 4.3), access to alternative funding means in accordance with Article 

73 (under 4.4), and access to financial facility in accordance with Article 74 (under 4.5).   

 

4.2 Extraordinary ex-post contributions 

4.2.1 The provisions of Article 71 SRM Regulation  

(1) If the available financial means are not sufficient to cover the losses, costs or other 

expenses incurred by the use of the SRF in resolution actions, extraordinary ex-post 

contributions from the institutions authorised in participating Member States must be 

raised to cover the additional amounts. Such contributions must be calculated and 

allocated between institutions in accordance with the rules laid down in Articles 69-70 

(just analysed). The total amount of extraordinary ex-post contributions per year may 

not exceed by 300% the annual amount of ex-ante contributions.
1198

 

(2) The Board may (either on its own initiative after consulting the NRA or upon 

proposal by the latter) defer, partially or entirely, an institution’s payment of 

extraordinary ex-post contributions, if deemed necessary in order to protect its financial 

position. Commission Delegated Regulation (EU) 2017/747 must be taken into 

account. The contributions deferred must be made at a later time when their payment 

no longer jeopardises the institution’s financial position. Such a deferral may not be 

granted for a period of longer than six months but may be renewed upon request of the 

institution concerned.
1199

  

(3) The specification of the circumstances and conditions under which the payment of 

ex-post contributions may be deferred by the Board is governed by Article 6 of the 

above-mentioned
1200

 Commission Delegated Regulation (EU) 2017/747, which was 

adopted on the basis of Article 71(3) SRMR. Articles 7-8 of that delegated act, also 

adopted on the basis of the same SRMR Article, govern the assessment of the deferral’s 

impact on solvency and liquidity, respectively. 

 

4.2.2 The provisions of Article 6 of Commission Delegated Regulation (EU) 2017/747 

(1) If necessary in order to protect an institution’s financial position, the Board may, 

either on its own initiative after consulting the NRA or upon proposal by an NRA, 

defer, partially or entirely, its payment of extraordinary ex post contributions, in 

accordance with Article 71(2) SRMR, upon the institution’s request. In this respect, 

the latter must provide any information deemed necessary by the Board to conduct the 

assessment of the impact of the payment of extraordinary ex post contributions on its 

financial position.
1201

  

                                                 
1198

 Ibid., Article 71(1) and recital (102), second sentence. 

1199 
Ibid., Article 71(2).  

1200
 See also above in Chapter 2, Section A, under 6.2 (1). 

1201 
Commission Delegated Regulation (EU) 2017/747, Article 6(1) and 6(2), first and second 

sentences.   
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(2) In order to determine whether the institution meets the conditions for deferral 

referred to in Article 6(4) the Board must take into account all information available to 

its NCA.
1202

 For the same purpose, it must assess the impact a payment of 

extraordinary ex post contributions would have on the institution’s solvency and 

liquidity position.
1203

 If the institution is part of a group, the assessment must also 

include the impact of solvency and liquidity of the group as a whole.
1204

 

(3) The Board may defer the payment of extraordinary ex post contributions it the 

conditions for deferral are met, i.e. it concludes that the payment by the institution 

would result in any of the following:
1205

 

firstly, a likely breach, within the following six months, of its minimum own funds 

requirements set out in Article 92 CRR; 

secondly, a likely breach, within the following six months, of its minimum liquidity 

coverage requirement set out in Article 412(1) CRR and further specified in Article 

4 of the Commission Delegated Regulation (EU) 2015/61;
1206

 or 

thirdly, a likely breach, within the following six months, of its specific liquidity 

requirement set out in Article 105 CRD IV. 

(4) The Board must limit the deferral period to the extent necessary to avoid risks to the 

financial position of the institution or its group and regularly monitor whether the 

above-mentioned conditions for the deferral continue to apply during the deferral 

period.
1207

 Upon the institution’s request, it may renew the deferral period, for up to six 

months, upon determination that the conditions for the deferral continue to apply.
1208

 

 

4.2.3 The provisions of Articles 7-8 of Commission Delegated Regulation (EU) 

2017/747  

(1) The assessment by the Board or the NRA of the impact of the payment of 

extraordinary ex post contributions on an institution’s regulatory capital position must 

include an analysis of the impact such a payment would have on its compliance with 

the minimum own funds requirements set out in Article 92 CRR.  For this purpose, the 

amount of ex post contributions must be deducted from the institution’s own funds 

position.
1209

 The relevant analysis must cover at least the period up to the next reporting 

remittance date for the own funds requirement set out in Article 3 of Commission 

Implementing Regulation (EU) No 680/2014 of 16 April 2014
1210

 “laying down 

implementing technical standards with regard to supervisory reporting of institutions 

according to [the CRR]”.
1211

 

                                                 
1202 

Ibid., Article 6(2), third sentence; on Article 6(4), see just below, under (3).  

1203 
On these aspects, see just below, under 4.2.3.  

1204 
Commission Delegated Regulation (EU) 2017/747, Article 6(3).  

1205 
Ibid., Article 6(4).  

1206 
On this delegated act, see also above in Chapter 2, Section A, under 6.2 (1).   

1207 
Commission Delegated Regulation (EU) 2017/747, Article 6(5).  

1208 
Ibid., Article 6(6).  

1209 
Ibid., Article 7(1)-(2).  

1210 
OJ L 191, 28.6.2014, pp. 1-1861 (!).  

1211 
Commission Delegated Regulation (EU) 2017/747, Article 7(3).  
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(2) The assessment by the Board or the NRA of the impact of the payment of 

extraordinary ex post contributions on an institution’s liquidity position must include an 

analysis of the impact such a payment would have on its ability to meet the liquidity 

coverage requirement provided for in Article 412(1) CRR and further specified in 

Article 4 of Delegated Regulation (EU) 2015/61.
1212

 For the purposes of this analysis, 

the Board must undertake the following:  

firstly, add a liquidity outflow, equal to 100% of the amount payable at the point in 

time when the payment of extraordinary ex post contributions is due, to the 

calculation of net liquidity outflows as set out in Article 20(1) of Delegated 

Regulation (EU) 2015/61;  

secondly, assess the impact of such outflow on the specific liquidity requirements 

set out in Article 105 CRD IV.
1213

 

The analysis must cover at least the period up to the next reporting remittance date for 

the liquidity coverage requirement set out in Article 3 of Implementing Regulation 

(EU) No 680/2014.
1214

 

 

4.3 Voluntary borrowing between resolution financing arrangements  

(1) The Board can make a request to voluntarily borrow for the SRF from resolution 

financing arrangements in non-participating Member States, if the following two 

conditions are met cumulatively:  

firstly, the ex-ante contributions are not sufficient to cover the losses, costs or other 

expenses incurred by the use of the SRF for resolution actions;  

secondly, extraordinary ex-post contributions are not immediately accessible; (and)  

thirdly, alternative funding means in accordance with Article 73 SRMR
1215

 are not 

immediately accessible on reasonable terms.
1216

  

Decisions on such a request must be made in accordance with Article 106 BRRD, 

while the borrowing conditions are subject to Article 106(4)-(6) thereof.
1217

 

(2) The Board may also decide to lend to other resolution financing arrangements in 

non-participating Member States, if a request is made in accordance with Article 106 

BRRD. The lending conditions are subject to Article 106(4)-(6) BRRD as well.
1218

 

 

 

 

 

                                                 
1212 

Ibid., Article 8(1).  

1213 
Ibid., Article 8(2)-(3).  

1214 
Ibid., Article 8(4).  

1215 
See just below, under 4.4. 

1216 
SRMR, Article 72(1). 

1217 
Ibid., Article 72(2). 

1218 
Ibid., Article 72(3). These provisions are similar to those laid down in Article 12 DGSD; on 

the latter Gortsos (2014a), pp. 96-97. 
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4.4 Alternative funding means  

In order to optimise the cost of funding and preserve its reputation in the event that the 

amounts raised by ex-ante and extraordinary ex-post contributions (in accordance with 

Articles 70-71 SRMR) are not immediately accessible or do not cover the expenses 

incurred by the use of the SRF in relation to resolution actions, the Board may contract 

for the SRF borrowings or other forms of support from institutions, financial 

institutions or other third parties offering better financial terms at the most appropriate 

time.
1219

 Such support must be fully recouped in accordance with Articles 69-71 within 

the loan’s maturity period; any expenses incurred are exclusively borne by Part II of the 

Board’s budget.
1220

  

 

4.5 Access to financial facility 

4.5.1 The provisions of Article 74 SRM Regulation and the Loan Facility Agreements 

(LFAs) 

(1) If the amounts raised or available under Articles 70-71 are not sufficient to meet the 

SRF’s obligations, the Board must contract for the SRF financial arrangements 

(including, if possible, public financial arrangements) regarding the immediate 

availability of additional financial means.
1221

  

(2) Within this context, on 8 December 2015 the EcoFin Council endorsed for the SRF 

a ‘Public Bridge Financing Arrangement’.
1222

 This arrangement, which covers, as a last 

resort, temporary financing shortfalls in the SRF during the initial period, became fully 

operational on 1 January 2016, through (harmonised) Loan Facility Agreements (the 

‘LFAs’) signed with each participating Member State.
1223

 On the basis of an LFA, each 

Member State provides a national credit line to the Board to back its respective national 

compartment within the SRF during the initial period, should a funding shortfall occur 

following the resolution of a credit institution. The national credit lines will ultimately 

be paid back by the credit institutions of the Member State in which a resolution action 

might take place.  

The maximum aggregate amount of such LFAs amounts to 55 billion euros, with a 

repartition key among Member States, which follows the Commission’s 2014 estimates 

for contributions to the SRF. The aggregate amount and the repartition key should, 

subsequently, be further reviewed. Overall, LFAs ensure equivalent treatment across all 

participating Member States in terms of rights and obligations, while incurring no costs 

for the non-participating ones.
1224

 

 

 

                                                 
1219 

Ibid., Article 73(1), as well as recitals (102), last sentence and (107). 

1220 
Ibid., Article 73(2)-(3). On Part II of the Board’s budget, see above in Chapter 3, Section 

C, under 1.3.2. 

1221 
Ibid., Article 74. 

1222
 The relevant Press Release is available at: https://www.consilium.europa.eu/press-releases 

pdf/2015/12/40802205789_en_635851667400000000.pdf.  

1223 
As of April 2019, five participating Member States had signed such an LFA. 

1224
 The terms governing the LFAs are available at: https://www.consilium.europa.eu/doc/ 

documents/ST-14346-2015-INIT/en/pdf.  

https://www.consilium.europa.eu/press-releases%20pdf/2015/12/40802205789_en_635851667400000000.pdf
https://www.consilium.europa.eu/press-releases%20pdf/2015/12/40802205789_en_635851667400000000.pdf
https://www.consilium.europa.eu/doc/%20documents/ST-14346-2015-INIT/en/pdf
https://www.consilium.europa.eu/doc/%20documents/ST-14346-2015-INIT/en/pdf
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4.5.2 Towards a ‘common backstop’ to the (Single Resolution) Board for the SRF   

(1) In line with the EcoFin Council Statement of 18 December 2013,
1225

 a ‘common 

backstop’ should also be developed during the initial period and be fully operational by 

its end (i.e. when resources of the SRF will be fully mutualised). The common backstop 

should be fiscally neutral over the medium-term and ensure equivalent treatment across 

all participating Member States, as well as incurring no costs for non-participating 

ones. This issue was underlined in the European Commission’s Report on completing 

Europe’s Economic and Monetary Union of 22 June 2015 as well, which stated the 

following: “(…) Setting up a credible common backstop to the Single Resolution Fund 

and making progress towards a full level playing field for banks in all Member States 

should be a priority during the transition period to the creation of the Single Resolution 

Fund. A back stop should therefore be implemented swiftly. This could be done through 

a credit line from the European Stability Mechanism (‘ESM’) to the Single Resolution 

Fund. This backstop should be fiscally neutral over the medium term by ensuring that 

public assistance is recouped by means of ex-post levies on the financial industry”. 

(2) One of the elements of the comprehensive package of measures proposed by the 

Commission in its Communication of 6 December 2017 to strengthen the EMU
1226

 

was the proposal for a Council Regulation “on the establishment of the European 

Monetary Fund” (the ‘EMF’ and the ‘EMF Regulation’). This proposal was submitted 

on 12 December 2017
1227

 and was to be adopted on the basis of Article 352 TFEU. In 

its Annex, this proposal contains the EMF’s Statute.
1228

 The objective of the EMF, a 

successor to the European Stability Mechanism (the ‘ESM’),1229 would be to contribute 

to safeguarding financial stability in the euro area and its participating Member States.  

In order to achieve this objective, it was proposed that the EMF should be assigned two 

tasks, the first being to mobilise funding and provide stability support under strict 

policy conditions, appropriate to the chosen financial assistance instrument, to the 

benefit of its Members which are experiencing, or are threatened by, severe financing 

problems. This would include, inter alia, the provision of direct public financial assistance to 

credit institutions through the DRI.
1230

 The second task would consist in providing credit 

lines or setting guarantees in support of the Board (the ‘common backstop’).
1231

 

                                                 
1225 

The relevant Press Release is available at: www.consilium.europa.eu%2Fpress%2Fpress-

releases%2F2013%2F12%2Fpdf%2FStatement-of-Eurogroup-and-ECOFIN-Ministers-on-the-

SRM-backstop%2F&usg=AFQjCNFAyCkKNaetwIR_6g_-WgoLhU-9Xw&bvm=bv. 

119028448,d.bGs.  

1226
 See above in Chapter 1, Section C, under 1 (2). 

1227 
COM(2017) 827 final, 6.12.2017.   

1228 
EMF Regulation, Article 1(2) and recital (18).  

1229 
The ESM was established as an international financial institution by the “Treaty establishing 

the European Stability Mechanism” of 2 February 2012 (the ‘ESM Treaty’), which was 

concluded outside the EU framework and became operational in October 2012. It succeeded the 

European Financial Stabilisation Facility (the ‘EFSF’), which was established in 2010 by the 

same group of Member States. The consolidated version of the ESM Treaty is available at: 

https://www.esm. europa.eu/legal-documents/esm-treaty. 

1230
 EMF Regulation, Article 19(1), second sentence and EMF Regulation, recital (46). 

1231
 For a systematic presentation and an assessment of the proposed legal framework on the 

EMF, see Gortsos (2017d) and in particular pp. 28-31 and 53 on the common backstop. On the 

case for establishing a common backstop, see Schoenmaker (2014) and (2017) and Schlosser 

(2017) (the 2017 papers completed before the publication of the Commission’s proposal). 
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Accordingly, the EMF Regulation and the EMF Statute would establish the EMF as a 

comprehensive crisis management EU body with legal personality,
1232

 which would 

serve as a ‘lender of last resort’ both for the Member States whose currency is the euro, 

and for the SRF as well, in the form of the ‘common backstop’. On the other hand, the 

EMF would not designed to have any early-intervention powers. The legal basis for the 

provision of financial support to the SRF by the EMF would be Article 22 of the EMF Statute; 

nevertheless, its ultimate legal basis would be the above-mentioned Article 74 SRMR.  

 

4.5.3 Current developments   

(1) Any progress on the adoption of this legal act is halted. Nevertheless, in the above-

mentioned Euro Summit meeting of 29 June 2018, agreement was reached that the 

common backstop should be activated and be provided by a more strengthened ESM. 

Taking also into consideration the relative urgency of the situation, the Euro Summit 

noted that the Eurogroup will have to prepare the terms of reference of the common 

backstop and agree on a term sheet for the further development of the ESM by 

December 2018.
1233  

(2) The latest Euro Summit meeting, of 14 December 2018, agreed on endorsing the 

terms of reference for the operationalisation of the common backstop, as developed by 

the Eurogroup, upon the condition that “sufficient progress has been made in risk 

reduction”.
1234

 It also endorsed the term sheet developed by the Eurogroup on the 

further development, by reform, of the ESM and asked the Eurogroup to prepare, by 

June 2019, the necessary amendments to the ESM Treaty, including on the common 

backstop.
1235

 Under the current political agenda, the common backstop will thus be 

provided by an enhanced ESM. 

 

5. In particular: the use of deposit guarantee schemes (DGSs) in the context 

of resolution  

5.1 Introductory remarks 

(1) The DGSD goes beyond the pure ‘payout’ function of DGSs by providing that 

national DGSs should, on a mandatory basis as well, assist with the financing of the 

resolution of credit institutions in accordance with the BRRD. In particular, according 

to Article 11(2) DGSD, national DGSs must, inter alia, use their ‘available financial 

means’ (as further specified in Article 10 DGSD
1236

) also in order to contribute to the 

financing of credit institutions’ resolution, where the conditions laid down in Article 

109 BRRD are met (the ‘resolution scenario’).
1237

  

                                                 
1232

 EMF Statute, Article 1, first sentence.   

1233 
Euro Summit meeting (29 June 2018), Statement, point 2. 

1234 
Euro Summit meeting (14 December 2018), Statement, point 1. The terms of reference are 

annexed to the Statement of the Eurogroup’s report of 4 December 2018 (available at: 

https://www.consilium.europa.eu/media/37268/tor-backstop_ 041218_final_clean.pdf). 

1235 
Ibid., Statement, point 2. The term sheet is annexed to the Statement as well (available at: 

https://www.consilium.europa.eu/media/37267/esm-term-sheet-041218_final_clean.pdf). 

1236
 On this Article, see details in Gortsos (2014a), pp. 76-82.  

1237
 For more details on the use of DGSs in the context of resolution under the BRRD under this 

Article, see Merc (2017e) and Gortsos (2019a), pp. 10-15. On the resolution by DGSs in 

general, see Beck and Laeven (2006). 

https://www.consilium.europa.eu/media/37268/tor-backstop_%20041218_final_clean.pdf
https://www.consilium.europa.eu/media/37267/esm-term-sheet-041218_final_clean.pdf
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It is up to the NRAs to determine, after consulting the DGS concerned, the amount by 

which the latter will be liable.
1238

 In setting this amount, they must cooperate with the 

NCAs, the ‘designated authorities’ and (if applicable) the relevant administrative 

authorities from an early stage in the preparation and implementation of the resolution 

measures.
1239

 ‘Designated authority’ means a body which administers a DGS pursuant to the 

DGSD, or, where the operation of the DGS is administered by a private entity, a public authority 

designated by the Member State concerned for supervising that scheme pursuant to the 

DGSD.
1240 

(2) Under the SRMR, the use of DGSs in the context of resolution financing is 

governed by its Article 79, which is broadly based on Article 109 BRRD but also 

involves in the process the Board. 

 

5.2 The provisions of Article 79 SRMR 

5.2.1 The conditions 

(1) The activation of the use of a DGS’s available financial means in order to contribute 

to the financing of the resolution of credit institutions, which are affiliated to that DGS, 

is triggered by a Board’s decision to take a ‘resolution action’ in relation to a specific 

credit institution, provided that this action ensures the continuity of depositors’ access 

to their deposits. The amounts for which the DGS is liable are those specified in 

Article 109(1) and (4) BRRD.
1241

 In this respect, Article 109(1) makes the following 

differentiation:
1242

 

Firstly, when the ‘bail-in tool’ is applied, the DGS is liable to pay the amount by 

which ‘covered deposits’ would have been written down in order to absorb the 

losses in the credit institution in accordance with point (a) of Article 46(1) BRRD, 

if such deposits had been included within the scope of bail-in and written down to 

the same extent as creditors with the same level of priority under national law 

governing normal insolvency proceedings.
1243

 In such a case, the DGS may not be 

required to make any contribution towards the costs of recapitalising the credit 

institution or a bridge institution in accordance with point (b) of Article 46(1).
1244

 

                                                 
1238 

DGSD, Article 11(2), second sentence.  

1239
 Ibid., Article 3(2), first sub-paragraph in conjunction with recital (51), second sentence.  

1240
 Ibid., Article 2(1), point (18). On the other hand, ‘relevant administrative authorities’ are 

those which, under Article 3(1) DGSD, Member States must identify for the purpose of making 

the determination that a credit institution’s deposits have become ‘unavailable’ (in accordance 

with Article 2(1), point (8)(a) thereof). In the majority of cases, they are the NCAs. 

1241 
SRMR, Article 79(1), first sub-paragraph.  

1242 
Article 109(4) BRRD is repeated verbatim in Article 79(4) SRMR (see just below, under 

(3)).   

1243 
BRRD, Article 109(1), first sub-paragraph, point (a).  

1244
 Ibid., Article 109(1), third sub-paragraph. It is noted that under both points (a) and (b) of 

Article 46(1) when applying the bail-in tool, NRAs must make an assessment on the basis of a 

valuation compliant with Article 36. The difference between the two cases is the subject of the 

assessment. In particular, while in the first case they must assess the amount by which eligible 

liabilities must be written down in order to ensure that the net asset value of the institution under 

resolution is equal to zero, in the second case they must assess the amount by which eligible 

liabilities must be converted into shares or other types of capital instruments in order to restore 

the ‘Common Equity Tier 1 (CET 1) capital ratio’ of either the institution under resolution or 
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In this respect, recital (81) provides that, even though covered deposits are not subject to the 

exercise of the bail-in tool, the DGS contributes to funding the resolution process by 

absorbing losses to the extent of the net losses that it would have had to suffer after 

compensating depositors in normal insolvency proceedings. The exercise of the bail-in 

powers would ensure that depositors continue to have access to their deposits according to 

the main function of DGSs. “Not providing for the involvement of those schemes in such 

cases would constitute an unfair advantage with respect to the remaining creditors which 

would be subject to the exercise of the powers by the resolution authority.” 

On the other hand, when one or more resolution tools (other than the bail-in) are 

applied, the DGS is liable to pay the amount of losses that covered depositors would 

have suffered (and the DGS would have to compensate), if (under a hypothetical 

insolvency scenario) their losses would be in proportion to the losses suffered by 

creditors with the same level of priority under the national law governing normal 

insolvency proceedings.
1245

 The DGS subrogates then to the rights and obligations 

of covered depositors in liquidation proceedings for an amount equal to its 

payment.
1246

 

(2) In both the above-mentioned cases, the determination of the amount by which the 

DGS is liable must comply with the conditions pertaining to the valuation for the 

purposes of resolution (in accordance with Article 20 SRMR).
1247

  

In procedural terms, before deciding that amount and taking fully into account the urgency of 

the matter, the Board must consult the designated authority concerned.
1248

  

(3) When eligible deposits of a credit institution under resolution are transferred to 

another entity through the sale of business or the bridge institution tool, depositors are 

not insured beyond the coverage level provided for in the DGSD and, hence, do not 

have a claim (under the DGSD) against the DGS in relation to any part of their deposits 

that are not transferred, provided that the amount of funds transferred is at least equal to 

the aggregate coverage level provided for in Article 6 DGSD (in principle, 100,000 

euros per depositor per credit institution). Accordingly, claims with regard to deposits 

remaining in the institution under resolution are limited to the difference between the 

funds transferred and the coverage level provided for in the DGSD.
1249

  

 

 

                                                                                                                                            
the bridge institution. This ratio is one of the three own funds requirements credit institutions 

must meet in accordance with Articles 92-94 CRR; it is equal to 4.5% and is calculated as the 

‘Common Equity Tier 1 capital’ of credit institutions expressed as a percentage of their total risk 

exposure amount (Article 92); in turn, a credit institution’s ‘Common Equity Tier 1 capital’ 

consists of Common Equity Tier 1 items (in accordance with Article 26(1)), after the application 

of the adjustments required by Articles 32-35, the deductions pursuant to Article 36 and the 

exemptions and alternatives set out in Articles 48-49 and 79 (CRR, Article 50). 

1245
 Ibid., Article 109(1), first sub-paragraph, point (b). On the two alternative approaches 

(‘gross loss’ vs. ‘net loss’) for determining the extent of a DGS’s liability, see Aloupi (2018), p. 

264.   

1246 
SRMR, Article 79(1), second sub-paragraph (which reflects Article 9(2) DGSD; on this 

aspect, see more details in Gortsos (2014a), pp. 131-132).  

1247 
Ibid., Article 79(2) repeating, mutatis mutandis, Article 109(2) BRRD. On Article 20 

SRMR, see above in Chapter 5, Section D.  

1248
 Ibid., Article 79(3).   

1249 
Ibid., Article 79(4), repeating verbatim Article 109(4) BRRD, and recital (82).  
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5.2.2 Safeguards 

(1) Irrespective of the resolution tool applied (in accordance to the above-mentioned under 

5.2.1 (1)), a maximum limit has been set with regard to DGSs’ liability: this may not be 

greater than the amount of losses that they would have had to bear, if (under a 

hypothetical insolvency scenario) a credit institution would have been ‘wound up’ 

under normal insolvency proceedings (activating subsequently the payout function).
1250

 

If an ex-post ‘valuation of difference in treatment’ in accordance with Article 74 

BRRD determines that a DGS’s contribution to resolution was greater than the net 

losses it would have incurred had the institution been wound up under such 

proceedings, the DGS is entitled to the payment of the difference from the national 

resolution financing arrangement (in accordance with Article 75).
1251

  

(2) Notwithstanding the above, if a DGS’s available financial means are used and are 

subsequently reduced to less than two-thirds (2/3) of its target level in accordance with 

Article 10(2) DGSD,
1252

 credit institutions’ regular contributions to the DGS to which 

they are affiliated must be set at a level allowing for reaching the target level within six 

years. The liability of a DGS may not be greater than the amount equal to 50% of its 

target level (the ‘50% cap’ applying in this case as well) and, in any case, its 

participation under the SRMR may not exceed the losses it would have incurred in a 

winding up under normal insolvency proceedings.
1253

 

 

                                                 
1250

 BRRD, Article 109(1), second sub-paragraph, and recital (110), third sentence (see also 

recital (110) SRMR). This should also apply, in the author’s opinion, to the case (not 

specifically addressed in Article 109(1) BRRD) that the decision is taken by NRAs to apply the 

sale of business tool or the bridge institution tool in combination with the bail-in tool (see 

Gortsos (2019a), p. 14). 

1251
 Ibid., Article 109(1), fourth sub-paragraph.  

1252 
On this Article, see Gortsos (2014a), pp. 78-80. 

1253 
SRMR, Article 79(5) repeating almost verbatim Article 109(5) BRRD (with the exception 

of the national discretion provided for in the second sentence of the second sub-paragraph). For 

a detailed analysis of Article 79 SRMR, see also Psaroudakis (2019).  
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Section B:  

The provisions of the SRF Agreement: transfer of contributions 

and compartments 

 

1. Transfer of contributions 

1.1 General rules 

The Contracting Parties jointly committed to irrevocably transfer to the SRF the (ex-

ante and extraordinary ex-post) contributions raised from the institutions authorised in 

their territories (in accordance with the criteria laid down in Articles 70-71 SRMR)
1254

 

under the conditions laid down in Articles 4-10 SRF Agreement.
1255

 In this context, 

annual ex-ante contributions must be transferred by 30 June each year (the initial 

transfer should take place by 30 June 2016 at the latest)
1256

 and extraordinary ex-post 

contributions immediately after their collection.
1257

 The amount of 4.3 billion euros in 

contributions raised by the Contracting Parties under Articles 103-104 BRRD before 1 

January 2016 were transferred to the SRF in January 2016.
1258

  

 

1.2 Transfer of additional ex-ante contributions and target level 

The Contracting Parties must ensure that, where appropriate, they replenish the SRF 

through ex-ante contributions to be paid within the periods laid down in Article 69(2)-

(3) and 69(5), point (a) SRMR
1259

 in an amount equivalent to that required in order to 

achieve the target level. During the initial period, the transfer of contributions related to 

replenishment must be distributed between the compartments as follows:
1260

 

firstly, the Contracting Parties concerned by resolution must transfer contributions to 

the part of their compartment that has not yet been subject to mutualisation in 

accordance with Article 5(1), points (a)-(b);
1261

  

secondly, all Contracting Parties must transfer contributions to the part of their 

compartments subject to mutualisation in accordance with the same Article. 

The author notes that the fact that the SRF is operating (and will remain in operation during the 

entire ‘initial period’ until the end of 2023) under the ‘mutualisation rule’ raises 

unpredictability and credibility concerns. 

 

 

                                                 
1254 

See above in Section A, under 3 and 4.2.1, respectively. 

1255 
SRF Agreement, Article 3(1).  

1256 
Ibid., Article 3(2).  

1257 
Ibid., Article 3(5).  

1258 
Ibid., Article 3(3). Article 3(4), applying to amounts disbursed by Contracting Parties’ 

resolution financing arrangement before the date of application of the SRF Agreement, was not 

activated.  

1259 
See above in Section A, under 2.2. 

1260 
SRF Agreement, Article 6. 

1261 
See below, under 2.2. 
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1.3 Temporary transfer between compartments 

(1) During the initial period and without prejudice to the obligations laid down in 

Article 5(1), points (a)-(d), the Contracting Parties concerned by resolution may 

request the Board to temporarily make use of the part of the financial means available 

in the compartments of the SRF not yet mutualised corresponding to the other 

Contracting Parties. In such a case, the Contracting Parties concerned must transfer to 

the SRF extraordinary ex-post contributions in an amount equivalent to that received by 

their compartments in order to allow the other compartments to be refunded.
1262

 The 

amount temporarily transferred from each of the compartments to the recipient ones 

must be pro rata to their size, as determined in Article 4(2),
1263

 and may not exceed 

50% of the available financial means within each compartment not yet subject to 

mutualisation. In case of cross-border group resolution, the allocation of financial 

means made available between the compartments of the Contracting Parties concerned 

must follow the key for the distribution of costs laid down in Article 5(1), point (a).
1264

 

(2) Board decisions on the request for a temporary transfer of financial means between 

compartments are taken by simple majority of the members in its Plenary Session. In its 

decision the Board must specify the rate of interest, the period for refunding and other 

terms and conditions relating to the transfer.
1265

 Such a decision enters into force upon 

the condition that no objection has been expressed by any Contracting Party from 

whose compartments the transfer has been made within a period of four calendar days 

since the date of its adoption.
1266

 During the initial period, a Contracting Party’s right of 

objection may only be exercised if any of the following conditions applies: 

firstly, it might require the financial means from the national compartment 

corresponding to it in order to finance a resolution operation in the near term or the 

temporary transfer would jeopardise the conduct of an ongoing resolution action 

within its territory,;  

secondly, the temporary transfer would take more than the 25% of its part of the 

national compartment not yet subject to mutualisation in accordance with Article 

5(1), points (a)-(b); or   

thirdly, it considers that the Contracting Party whose compartment benefits from the 

temporary transfer is not providing guarantees of refunding from national sources or 

support from the ESM in line with agreed procedures.
1267

 

The Contracting Party intending to object must duly substantiate the occurrence of any 

of the circumstances referred above. If objections are raised, the Board’s decision on 

temporary transfer must be adopted excluding the financial means of the compartments 

of objecting Contracting Parties.
1268

 

                                                 
1262 

SRF Agreement, Article 7(1).  

1263 
See below, under 2.1. 

1264 
SRF Agreement, Article 7(2).  

1265 
Ibid., Article 7(3). 

1266 
Ibid., Article 7(4), first sub-paragraph. 

1267 
Ibid., Article 7(4), second sub-paragraph points (a)-(c), respectively. 

1268 
Ibid., Article 7(4), third and fourth sub-paragraphs. 
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(3) If an institution of a Contracting Party from whose compartment financial means 

have been transferred is subject to resolution, that Party may request the Board to 

transfer from the SRF to its compartment an amount equivalent to that initially 

transferred from it. Upon such a request, the Board must agree immediately on the 

transfer and the Parties which initially benefited from the temporary use of financial 

means are held liable to transfer to the SRF the amounts allocated to the Party 

concerned (in accordance with Article 7(1)
1269

), on the basis on terms and conditions 

specified by the Board.
1270

 

(4) The Board must specify general criteria determining the conditions upon which this 

temporary transfer takes place.
1271

 

 

1.4 Contracting Parties whose currency is not the euro 

(1) A Contracting Party whose currency is not the euro must transfer to the SRF a 

specific amount of contributions raised in its territory. This amount must meet two 

conditions:  

firstly, it must be equivalent to the part of its national compartment’s total target 

level (calculated in accordance with Article 4(2)) if after 1 January 2016 a decision 

is adopted by the European Council abrogating its derogation or its exemption, or 

(in the absence of any such decision) it becomes part of the SSM and the SRM;  

secondly, it must be equal to what would have been transferred by the Contracting 

Party concerned if it had participated in the SSM and the SRM since the date of the 

SRF Agreement’s application.
1272

 

(2) Any amount disbursed by such a Contracting Party’s resolution financing 

arrangement in respect of resolution actions within its territory must be deducted from 

the amounts to be transferred by that Party towards the SRF in accordance with the just 

above-mentioned) Article 8(1). In such a case, that Party must transfer towards the 

SRF an amount equivalent to what have been necessary in order to achieve the target 

level of its resolution financing arrangement in accordance with Article 102 BRRD 

and within the deadlines provided therein
1273

  

(3) The Board must determine, in agreement with the Contracting Party concerned, the 

exact amount of contributions to be transferred according to the above-mentioned 

(under (1) and (2), respectively) criteria.
1274

 

 

                                                 
1269 

See just above, under (1). 

1270 
SRF Agreement, Article 7(5). 

1271 
Ibid., Article 7(6). 

1272 
Ibid., Article 8(1). According to recital (23), the transfer of contributions by Contracting 

Parties which become part of the SSM and the SRM at a date subsequent to the date of 

application of the SRF Agreement must be made respecting the ‘principle of equality of 

treatment’. Subsequently, the Contracting Parties participating in the SSM and the SRM at the 

date of its application should not bear the burden of resolutions to which the national financial 

arrangements of those participating at a later stage were supposed to contribute; likewise, the 

latter should not bear the cost of resolutions, arising before the date when they become 

participating Member States. 

1273 
Ibid., Article 8(2). 

1274 
Ibid., Article 8(3). 
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(4) The costs of any resolution action initiated in the territory of these Contracting 

Parties before the date when the decision abrogating their derogation takes effect or 

before the date of entry into force of the decision of the ECB on close cooperation are 

not borne by the SRF. If the ECB, in its comprehensive assessment of credit institutions 

referred to in Article 7(2), point (b) SSMR,
1275

 considers that any institution of the 

Contracting Parties concerned is failing or likely to fail, resolution costs of resolution 

actions relating to those credit institutions are not borne by the SRF.
1276

 

(5) If a close cooperation with the ECB is terminated, contributions transferred by a 

Contracting Party concerned are recouped in accordance with Article 4(3) SRMR.
1277

 

Such a termination does not affect Contracting Parties’ rights and obligations arising 

from resolution actions having taken place during the period in which they are subject 

to the SRF Agreement and are related to the transfer of ex-post contributions, the 

replenishment of the SRF and the temporary transfer between compartments.
1278

 

 

2. Compartments 

2.1 General provisions 

(1) As already mentioned, during the initial period contributions raised at national level 

and transferred to the SRF must be allocated to compartments corresponding to each 

Contracting Party.
1279

 The size of these compartments must be equal to the totality of 

contributions payable by the institutions authorised in each Contracting Party in 

accordance with Articles 69-70 SRMR as well as the delegated and implementing acts 

referred to therein.
1280

 On 1 January 2016, the Board drew a list detailing the size of each 

compartment, which is being updated every year and will continue to be updated during the 

entire initial period.  

(2) After the initial period, the compartments will be merged and cease to exist.
1281

 

 

2.2 Functioning of compartments  

Detailed rules govern the Board’s power to dispose of the compartments, in five stages, 

if recourse to the SRF is decided under the SRMR’s relevant provisions.
1282

 In 

particular: 

The first stage (Article 5(1), point (a)) 

(1) Initially, costs are borne by the compartments corresponding to the Contracting 

Parties where the institution or the group under resolution are established or authorised 

(the ‘national compartments’).  

                                                 
1275 

See on this Gortsos (2015a), p. 185. 

1276 
SRF Agreement, Article 8(4). 

1277 
On this Article, see above in Chapter 2, Section A, under 1.2.2 (2). 

1278 
SRF Agreement, Article 8(5) and recital (24). 

1279 
Ibid., Article 4(1). 

1280 
Ibid., Article 4(2). 

1281 
Ibid., Article 5(3).  

1282 
Ibid., Article 5(1).  
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(2) In the case of a cross-border group resolution, costs must be distributed between the 

different national compartments in proportion to the relative amount of contributions 

that each of the group’s entities has provided to their respective compartments with 

respect to the aggregate amount of contributions that all group entities have provided to 

their national compartments. 

(3) If a Contracting Party where the parent undertaking or subsidiary are established or 

authorised considers that the application of this criterion for distribution of costs leads 

to a large asymmetry between the distribution of costs between compartments and the 

risk profile of the entities concerned by resolution, it may request to the Board to 

consider, additionally and without any delay, the criteria laid down in Article 107(5) 

BRRD. If the Board does not follow the request submitted by the Contracting Party 

concerned, it must explain its position publicly. 

(4) Recourse must be had to the financial means available within the national 

compartments up to the cost that each of them is due to contribute according to the 

criteria for distribution of costs, in the following manner: 

firstly, during the first year of the initial period, recourse should be had to all the 

financial means available within these compartments; 

secondly, during the second and third year of the initial period, recourse must be had 

to the 60% and 40% respectively of financial means available within these 

compartments; 

finally, during the subsequent years of the initial period, the availability of the 

financial means in the compartments corresponding to these relevant Contracting 

Parties will decrease annually by 6⅔ percentage points. 

The decrease per year of the availability of financial means in the national compartments must 

be spread evenly per quarter. 

 

The second stage (Article 5(1), point (b)) 

(1) If financial means available in the national compartments in accordance with point 

(a) are not sufficient to comply with the mission of the SRF, recourse must be had to 

the available financial means in the compartments corresponding to all Contracting 

Parties. The financial means available in these compartments must be supplemented (to 

the same degree specified in the third sub-paragraph of this point (see just below)) by the 

remaining financial means in the national compartments corresponding to the 

Contracting Parties concerned by resolution. 

(2) In the case of a cross-border group resolution, the allocation of financial means 

made available between the compartments of the Contracting Parties concerned 

according to the above must follow the same key for the distribution of costs among 

them, as laid down in point (a). If the institution or institutions authorised in one of the 

Contracting Parties concerned and subject to the group resolution do not need the 

totality of the financial means available under this point (b), the available financial 

means not needed must be used in the resolution of the entities authorised in the other 

Contracting Parties concerned by the group resolution. 

During the initial period, recourse to all national compartments must be made in the 

following manner: 

firstly, during the first and second year of the initial period, recourse should be had 

to the 40% and 60%, respectively, of the financial means available within these  

compartments; 
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secondly, during the subsequent years of that period, the availability of the financial 

means in these compartments will increase annually by 6⅔ percentage points. 

The referred increase per year of the availability of the financial means in all the national 

compartments of the Contracting Parties must be spread evenly per quarter. 

 

The third stage (Article 5(1), point (c)) 

(1) If the financial means used in accordance with point (b) are not sufficient to 

comply with the SRF’s mission in accordance with Article 75 SRMR, recourse must 

be had to any remaining financial means in the national compartments under point (a). 

(2) In the case of a cross-border group resolution, recourse must be had to the 

compartments of the Contracting Parties concerned that have not provided enough 

financial means under points (a) and (b) in relation to the resolution of entities 

authorised in their territories. Contributions by each compartment must be determined 

according to the criteria for distribution of costs laid down in point (a). 

 

The fourth stage (Article 5(1), point (d)) 

(1) Without prejudice to the powers of the Board referred to under point (e) below, if 

the financial means referred to in point (c) are not sufficient to cover the costs of a 

particular resolution action, the Contracting Parties concerned referred to in point (a) 

must transfer to the SRF the extraordinary ex-post contributions from the institutions 

authorized in their respective territories, raised in accordance with the criteria laid 

down in Article 70 SRMR.  

(2) In the case of a cross-border group resolution, ex-post contributions must be 

transferred by the Contracting Parties concerned that have not provided enough 

financial means under points (a)-(c) in relation to the resolution of entities authorised 

in their territories. 

 

The fifth stage (Article 5(1), point (e)) 

Finally, if the financial means referred to in point (c) are not sufficient to cover the 

costs of a particular resolution action and as long as extraordinary ex-post contributions 

referred to in point (d) are not immediately accessible, including for reasons relating to 

the stability of the institutions concerned, the Board may exercise its powers to either 

contract for the SRF borrowings or other forms of support in accordance with Articles 

72-73 SRMR, or make temporary transfers between compartments in accordance with 

Article 7 SRF Agreement. If the Board decides to exercise these powers, the 

Contracting Parties concerned referred to in point (d) must transfer to the SRF the 

extraordinary ex-post contributions in order to reimburse the borrowings or other form 

of support, or the temporary transfer between compartments. 
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2.3 Allocation of returns of investments 

Returns of investments of the amounts transferred to the SRF in accordance with 

Article 74 SRMR must be allocated to each compartment pro rata on the basis of their 

respective available financial means. Any claims or irrevocable payment commitments 

(for the purposes of Article 75 SRMR) attributable to each compartment are 

excluded.
1283

 On the other hand, returns of investments of the resolution operations that 

the SRF may undertake in accordance with Article 75 must be allocated to each 

compartment pro rata on the basis of their respective contribution to a particular 

resolution action.
1284

  

 

3. Horizontal provisions 

3.1 Respect of the general principles and objectives of resolution – fundamental 

change of circumstances  

(1) The Contracting Parties agreed that the use of the SRF on a mutual basis and the 

transfer of contributions thereto are contingent upon the existence of a resolution legal 

framework whose rules are equivalent to and lead at least to the same result of those of 

the SRMR as laid down in the following Articles thereof and without modifying them: 

firstly, the general principles governing resolution in accordance to Article 15 

SRMR;
1285

  

secondly, the procedural rules on the adoption of a resolution scheme in accordance 

with Article 18;
1286

 

thirdly, the rules on the resolution tools laid down in Article 22(2), and notably 

those concerning the application of the bail-in tool under Article 27 and the specific 

thresholds established therein in relation to the imposition of losses on shareholders 

and creditors and the SRF’s contribution to a particular resolution case;
1287

 and  

finally, the rules on decision making by the Board in accordance with Articles 52 

and 55.
1288

 

Those elements of the SRMR constitute an ‘essential basis’ for the consent of the 

Contracting Parties to be bound by this Agreement.
1289

 

Declaration no. 1 contained in the Annex to the SRF Agreement on “Declarations of intent by 

the contracting parties and observers of the Intergovernmental Conference that are members of 

the Council of the European Union to be deposited with the SRF Agreement” provides in this 

respect the following: “While fully respecting the procedural requirements of the Treaties on 

which the EU is founded, the Contracting Parties and observers of the intergovernmental 

Conference that are members of the Council of the EU note that it is their objective and their 

intention that, unless they all agree otherwise: 

                                                 
1283 

Ibid., Article 5(2), first sentence; on Articles 74-75 SRMR, see above in Section A, under 

4.5.1 and 1.2.1, respectively. 

1284 
Ibid., Article 5(2), second sentence. 

1285 
See above in Chapter 5, Section A, under 2.  

1286 
See above in Chapter 5, Section C, under 2.  

1287 
See above in Chapter 5, Section B.  

1288 
See above in Chapter 3, Section B, under 2.4 and 3.4, respectively.  

1289 
SRF Agreement, Article 9(1) and recital (17). 
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(i) Article 4(3) of the SRM Regulation, as on the date of its initial adoption, is not repealed 

or amended. 

(ii) The principles and rules related to the bail-in tool are not repealed or amended in a way 

that is not equivalent and does not lead to, at least, the same and not less stringent result 

than that deriving from the SRM Regulation as on the date of its initial adoption.” 

(2) If the above rules on resolution are repealed or otherwise amended (including the 

adoption of bail-in rules in a manner not equivalent or not leading, at least, to the same 

(and not less stringent) results than those deriving from the SRMR as on the date of its 

adoption) against the will of a Contracting Party and potentially affecting the above 

essential basis, that Party may invoke the consequences of any fundamental change of 

circumstances that has taken place against its will pursuant to public international law 

(notably the relevant provisions of the Vienna Convention on the Law of Treaties of 

23 May 1969
1290

 and international customary law). In such a case, any other 

Contracting Party has the following rights:  

Firstly, it may, on the basis of Article 14 of the SRF Agreement on dispute 

settlement,
1291

 submit the matter to the ECJ, which is granted the power to verify the 

existence of such a fundamental change of circumstances and the ensuing 

consequences in accordance with public international law. The Contracting Parties 

recognised that such invocation of consequences after the repeal or amendment of any of the 

above-mentioned essential elements of the SRMR would amount to a dispute concerning the 

application of the SRF Agreement for the purposes of Article 273 TFEU that can be 

submitted to the ECJ by virtue of Article 14.  

Secondly, it may request the ECJ to suspend the operation of a measure being the 

object of the dispute; in this case applicable are Article 278 TFEU
1292

 and Articles 

160-162 of the ECJ’s Rules of Procedure of 25 September 2012, as in force
1293

 (on 

the application of interim measures). 

When deciding on the dispute, as well as on the granting of interim measures, the ECJ must take 

into account the Contracting Parties’ obligations under the Treaties, including those relating to 

the SRM and its integrity.
1294

 

This procedure does neither prejudge nor affect recourse to legal remedies under either Articles 

258-260 TFEU (on enforcement actions against Member States) or Articles 263 and 265-266 

TFEU.
1295 

                                                 
1290

 United Nations Treaty Series Vol. 1155, I-18232, pp. 332-353 (also available at: https:// 

treaties.un.org/doc/publication/unts/volume%201155/volume-1155-i-18232-english.pdf). 

1291 
See above in Chapter 2, Section B, under 5.1 (1). 

1292 
On this TFEU Article, see Craig and de Búrca (2015), pp. 461-462 and Schwarze (2012e). 

1293 
OJ L 265, 29.9.2012, pp. 1-42. The consolidated version of these Rules of Procedure (as 

amended on 18 June 2013 and 19 July 2016) is available at: https://curia.europa.eu/jcms/ 

upload/docs/application/pdf/2012-10/rp_en.pdf. 

1294 
SRF Agreement, Article 9(2) and recital (18).  

1295 
Ibid., Article 9(3). On Articles 258-260 TFEU, see Craig and de Búrca (2015), pp. 429-461 

and Schwarze (2012a)). 

https://curia.europa.eu/jcms/%20upload/docs/application/pdf/2012-10/rp_en.pdf
https://curia.europa.eu/jcms/%20upload/docs/application/pdf/2012-10/rp_en.pdf
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3.2 Compliance 

The Contracting Parties must take the necessary national measures in order to ensure 

compliance with their obligation to jointly transfer the contributions under the SRF 

Agreement. Without prejudice to the ECJ’s powers under Article 14,
1296

 the Board may 

consider whether a Party has failed to comply with this obligation. In case of 

compliance failure, the Board must set a deadline for the Party concerned to take the 

necessary corrective measures. If the Party concerned does not take such measures, the 

use of compartments of all Contracting Parties (as laid down in Article 5(1), point (b)) 

is ruled out in relation to the resolution of institutions authorised in its territory, until 

the Board determines (by a decision taken by simple majority of the Chair and the other 

full-time members) that the Party concerned has complied.
1297 

 

                                                 
1296 

See on this above in Chapter 2, Section B, under 5.1 (1). 

1297 
SRF Agreement, Article 10. 
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Section C:  

  Liquidity in resolution  

 

1. The issue at stake  

(1) Even though the existence for a credit institution under resolution of sufficient 

liquidity to meet its obligations is an essential part of an effective resolution, both the 

SRMR and the SRF Agreement do not contain provisions in relation to the provision of 

liquidity (and the resulting stabilisation) after the decision has been taken by the Board 

to resolve a credit institution (and, as the case may be, its group) either as a going-

concern (i.e. by application of the (open-bank) bail-in resolution tool provided for in 

Article 27 SRMR, in order to ensure its recapitalisation) or by application of the gone-

concern resolution tools (i.e. sale of business and bridge institution tool, Articles 24 

and 25, respectively).
1298

 The only reference to this
1299

 is made in recital (100) (first 

and second sentences), which reads as follows: “There are circumstances in which the 

effectiveness of the resolution tools applied may depend on the availability of short-

term funding for the entity or a bridge entity (…). Notwithstanding the role of central 

banks in providing liquidity to the financial system even in times of stress, it is 

therefore important to set up a fund to avoid that the funds needed for such purposes 

come from the national budgets”. 

It is also noted/reminded that, in accordance with Article 8, resolution plans must be drawn up 

upon the assumption that central bank emergency liquidity assistance or central bank liquidity 

assistance provided under non-standard collateralisation, tenor and interest rate terms are not 

permitted.
1300

   

(2) On the basis of the above-mentioned, if a credit institution is not in a position, after 

a resolution action, to cover its potential increased liquidity needs (mainly due 

conditions of deposits outflow after the bail-in, market volatility and information 

asymmetries concerning its viability) through internal liquidity sources (such as cash 

and other liquid assets available for sale or use as collateral) access to the market for 

borrowed funds or resort to the (standard) monetary policy operations of the ECB,
1301

 

access must be had to alternative public sector ‘backstop funding (i.e. liquidity) 

mechanisms’: the available financial means of the SRF and access to the central-bank 

lending of last resort facilities. This aspect is discussed in more details below, under 2. 

                                                 
1298

 When resort is made to the sale of business tool, the liquidity problems may be less severe, 

to the extent that the acquiring credit institution may be in a better position to fund its liquidity 

potentially heightened liquidity through internal resources or access to capital markets.  

1299 
See also Article 50(1), point (c) SRMR, presented above in Chapter 3, Section B, under 

2.2 (3).   

1300 
Ibid., Article 8(6), fifth sub-paragraph; see above in Chapter 4, Section B, under 1.2.1 (1).                                                                      

1301 
In this respect it is noted that, in accordance with the provisions of Chapter IV of the 

ESCB/ECB Statute on the achievement of the Eurosystem’s objectives, the ECB and the NCBs 

conduct open market operations and offer standing facilities to credit institutions (on the 

operational framework governing these instruments, see Smits (1997), pp. 223-288, 

Papathanassiou (2001), pp. 73-120 and European Central Bank (2011), pp. 93-116. A 

recapitalised credit institution can raise liquidity through these standard monetary facilities, 

upon meeting the relevant eligibility criteria and being able to pledge eligible collateral, which 

must be of such a (high) quality. However, it is questionable whether, after its resolution, such a 

credit institution would have sufficient amount of collateral eligible for Eurosystem funding. 
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(3) The above-mentioned concerns have been raised at a global level by the FSB in its 

2016 Guiding Principles “on the temporary funding needed to support the orderly 

resolution of a global systemically important bank (“G-SIB”)”.
1302

 According to these 

Principles, a credit institution’s ability to use private sources of funding in resolution 

depends, inter alia, on:  

firstly, the timing of resolution action;  

secondly, the amount and quality of available collateral to the extent of asset 

encumbrance prior to resolution;  

thirdly, the prevailing macroeconomic environment, including market liquidity; 

fourthly, market confidence towards the recapitalised credit institutions; and  

finally, the existence of an effective public sector backstop funding mechanism.
1303

  

In relation to the latter aspect, the Principles provide that such a mechanism must meet 

specific characteristics, especially in terms of being able to cover the liquidity needs of 

several credit institutions in case of a systemic crisis and operational capability to grant 

liquidity in time to address liquidity gaps of the institutions concerned. Furthermore, 

the backstop funding mechanisms must provide temporary funding under strict 

conditions in order to mitigate ensuing moral hazard risks.
1304

 

 

2. Alternative public sector backstop funding mechanisms for the Eurozone 

2.1 On the two alternatives 

(1) A first alternative public sector backstop funding mechanism for the Eurozone 

would be the SRF. As already mentioned,
1305

 pursuant to Article 73 SRMR, the Board 

may contract for the SRF borrowings or other forms of support from institutions, 

financial institutions or other third parties offering better financial terms at the most 

appropriate time in the event that the amounts raised by ex-ante and extraordinary ex-

post contributions (in accordance with Articles 70-71 SRMR) are not immediately 

accessible or do not cover the expenses incurred by the use of the SRF in relation to 

resolution actions.
1306

  

In addition, the common backstop to the SRM for the SRF could also be used.
1307

 Its 

ultimate legal basis being Article 74 SRMR, this backstop, when finally adopted, is, 

nevertheless, not expected to have the necessary funding capacity.
1308

  

                                                 
1302

 Available at: https://www.fsb.org/wp-content/uploads/Guiding-principles-on-the-temporary-

funding-needed-to-support-the-orderly-resolution-of-a-global-systemically-important-bank-

%E2%80%9CG-SIB%E2%80%9D.pdf).  

1303
 Financial Stability Board (2016b), pp. 9-11. 

1304
 Ibid., pp. 11-14. 

1305 
See above in Section A, under 4.4. 

1306 
This is the proposal made by the Commission in its Report of 30 April 2019 on the 

application of the BRRD and the SRMR, at p. 7, acknowledging, however, that the amounts of 

borrowings would be limited. On this Report, see above in Chapter 2, Section A, under 6.3. 

The Commission also remarks that in non-participating Member States as well as third countries 

(such as the USA), the provision of liquidity support in resolution is foreseen either with no 

limits or with limits well above those possible within the BU, often with the possibility of 

increases. 

1307 
See above in Section A, under 4.5. 

https://www.fsb.org/wp-content/uploads/Guiding-principles-on-the-temporary-funding-needed-to-support-the-orderly-resolution-of-a-global-systemically-important-bank-%E2%80%9CG-SIB%E2%80%9D.pdf
https://www.fsb.org/wp-content/uploads/Guiding-principles-on-the-temporary-funding-needed-to-support-the-orderly-resolution-of-a-global-systemically-important-bank-%E2%80%9CG-SIB%E2%80%9D.pdf
https://www.fsb.org/wp-content/uploads/Guiding-principles-on-the-temporary-funding-needed-to-support-the-orderly-resolution-of-a-global-systemically-important-bank-%E2%80%9CG-SIB%E2%80%9D.pdf
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(2) Given this severe constraints, the emphasis falls on last resort lending facilities. As 

already mentioned,
1309

 for the euro area available in this respect is the Emergency 

Liquidity Assistance (ELA), the procedural arrangements of which are laid down, since 

May 2017, in the “ECB Agreement on emergency liquidity assistance”. ELA is not 

provided by the ECB but under the main responsibility of the NCB of the euro area 

Member State where the credit institution is established.
1310

 Hence, the provision of 

such assistance is at the sole discretion of NCBs, on the condition, however, that the 

ECB has not prohibited it under the provisions of Article 14.4 of the ESCB/ECB 

Statute. Provision of ELA is allowed during the resolution phase, provided that the 

following three conditions are met:  

firstly, there is a credible prospect of recapitalisation within the next six (6) months, 

where the minimum thresholds for CET1, Tier 1 and Total Capital ratios are not 

met;  

secondly, the credit institution concerned has sufficient collateral; and  

thirdly, insolvency proceedings have not been initiated.
1311

 

 

2.2 On the role of the ECB in particular 

(1) In relation to liquidity in resolution, the ECB is currently discussing a new 

instrument for granting Eurosystem Resolution Liquidity (the ‘ERL’), the activation of 

which should be based on specific rules. Furthermore, the instrument should provide 

that the financing is temporary and is replaced by private funding once the credit 

institution concerned restores its access to capital markets. Potential losses could be 

minimised if funding from this mechanism has a high priority in national insolvency 

rankings.
1312

 

(2) This debate is closely linked to the still unsettled issue on whether the function of 

the ELA, in cases of resolution or in general, should be centralised at the level of the 

ECB. As already mentioned,
1313

 the author has since 2015 argued that the centralisation 

of the ELA, at least for the credit institutions directly supervised by the ECB within the 

SSM, constitutes one of the missing elements for the completion of the BU.
1314

  

                                                                                                                                            
1308 

It is noted, that while the combined funds of the SRF and the ESM’s credit line is estimated 

at 120 billion euros, the liquidity support granted (only) for the restructuring of the banking 

group Hypo Real Estate exceeded 145 billion euros; see in this respect also König (2018). 

1309 
See above in Chapter 1, Section C, under 4.1 (1). 

1310 
ECB Agreement (2017), Section 2.1.  

1311
 See European Parliament (2018), p. 2 and Mersch (2018). On liquidity in resolution under 

the existing EU law, see Ringe (2017), BBVA (2018), Demertzis et al. (2018) and Moullin et 

al. (2018). 

1312 
See European Parliament (2018), pp. 10-11. 

1313 
See above in Chapter 1, Section C, under 4.1 (2), with further references. 

1314 
See Gortsos (2015a), pp. 64-70, with extensive further references.  
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Chapter 7 

Concluding remarks and assessments 

 

1. The status quo 

1.1 General considerations 

(1) EU banking law has changed drastically during the last decade. The new EU 

institutional framework on the Banking Union (BU) is a “child” of the ongoing (since 

2010) euro area fiscal crisis, while the new regulatory framework pertaining to the 

three main pillars of the BU is a “child” of the recent (2007-2009) international 

financial crisis. Both these frameworks were adopted under enormous political 

pressure, reflecting a widespread loss of public trust in the financial system, at least in 

some Member States, and address most of the causes of these crises. In particular: 

The institutional framework contains two pan-European mechanisms (i.e. the SSM 

and the SRM) for the micro-prudential supervision of credit institutions (applicable 

mainly but not exclusively to the participating Member States), the resolution of 

such credit institutions (and investment firms) in these Member States and the 

financing of resolution actions (through the SRF); the third main pillar of the BU, 

namely the EDIS has not yet been established as yet.
1315

  

On the other hand, the regulatory framework (consisting of the CRR, the CRD IV, 

the BRRD and the DGSD) contains a set of extensive rules which apply to all 

Member States. 

(2) The establishment of the SSM, the SRM and the SRF (which in the euro area has 

replaced the national resolution funds) constitute bold institutional novelties. The 

creation of the SSM, the first main pillar of the (still incomplete) BU, is an element of 

reform, i.e. improved financial supervision, which has been discussed for a long time. 

However, maintaining resolution tasks on a national scale, while supervision is 

centralised, would pose considerable risks. In this regard, the IMF starkly stated that: 

“(…) without a strong SRM complementing the SSM, the credibility and effectiveness of 

the banking union would be jeopardized”.
1316

 Thus, the SRM, the second main pillar of 

the BU, should be viewed as complementary to the SSM and these two components of 

the BU should be considered in unison, given that shared liability for bank resolutions 

requires centralised supervisory oversight.
1317

 In the field of burden sharing, a 

controversial point raised against the establishment of the BU, the SRF provides a 

valiant institutional response and one of the remedies against the fragmentation of the 

single market.  

These considerations were highlighted in the above-mentioned ‘Five Presidents’ 

Report’,
1318

 which stipulated, inter alia, the following:  

 

 

                                                 
1315

 See above in Chapter 1, Section B, under 3.1 and below, under 3.2.2.  

1316
 See International Monetary Fund (2013), p. 17.  

1317
 See Deutsche Bundesbank (2013), p. 22.   

1318
 See above in Chapter 1, Section B, under 3.1.1. 
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“(…) In a Monetary Union, the financial system must be truly single or else the 

impulses from monetary policy decisions (e.g. changes in policy interest rates) will not 

be transmitted uniformly across its Member States. This is what happened during the 

crisis, which in turn aggravated economic divergence. Also, a single banking system is 

the mirror image of a single money. As the vast majority of money is bank deposits, 

money can only be truly single if confidence in the safety of bank deposits is the same 

irrespective of the Member State in which a bank operates. This requires single bank 

supervision, single bank resolution and single deposit insurance. This is also crucial to 

address the bank-sovereign negative feedback loops which were at the heart of the 

crisis.”   

(3) Before 2015, when credit institutions were exposed to insolvency and if a ‘private 

sector solution’ could not be found, their supervisory authorities and the government 

would traditionally face a ‘dilemma’ between the following options: either to bail-out 

undercapitalised (usually systemically significant) credit institutions by using 

taxpayers’ money, judging that a withdrawal of their authorisation would have 

significant systemic consequences,
1319

 or to withdraw their authorisation and 

subsequently activate the respective DGS. Following the implementation in 2015 of the 

BRRD, Member States were equipped, for the first time, with a comprehensive set of 

rules (harmonised at EU level) on the recovery and resolution of credit institutions (and 

investment firms), which also apply to systemically important ones (the main target 

group). Furthermore, the establishment of the SRM centralised key competences and 

resources for managing credit institution failures in the euro area (and in other EU 

Member States which may in the future participate in the SSM under the close 

cooperation arrangements), thus tackling the risk of further fragmentation of the single 

market resulting from national authorities being solely in charge of the resolution of 

(unviable) credit institutions.
1320

 

(4) In principle, both the SRMR and the BRRD highlight the exceptional nature that 

resolution actions should have, irrespective of a credit institution’s size and/or 

interconnectedness. In this context, it is noted that in accordance with Commission 

Delegated Regulation (EU) 2016/1075, for the purposes of assessing the resolvability 

of a credit institution (or any other designated entity), the Board must implement a 

four-stage strategy, the starting point of which is the assessment of the feasibility and 

credibility of liquidating a credit institution under normal insolvency proceedings. It is 

only after it is determined that liquidation is neither feasible nor credible that the Board 

should select a preferred resolution strategy and, subsequently, assess its feasibility and 

credibility.
1321

 This also impacts upon the decision taken by the Board or the NRAs on 

whether the public interest criterion (i.e. the third condition for resolution) is met and, 

hence, whether the credit institution concerned should be resolved or wound-up under 

normal insolvency proceedings. If the public interest criterion is not met, the failing or 

likely to fail credit institution may not be resolved, but must be wound up.
1322

 

 

 

                                                 
1319

 On this, see Padoa-Schioppa (2000), pp. 24-26, as well as Nijskens and Eijffinger (2010) 

with regard to the link between bail-outs and last-resort lending. 

1320
 For an analysis on the correlation between fragmentation and national resolution, see 

Schoenmaker (2013). 

1321
 See above in Chapter 4, Section B, under 3.1.2.  

1322
 See above in Chapter 6, Section C, under 1.4.  
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(5) A comparison of the Board, fully operating since 1 January 2016, within the SRM 

and the ECB within the SSM, reveals the following: 

Firstly, whilst the ECB, as a Treaty-based institution, functions within a quite wide 

constitutional context, the Board, as an EU agency, is subject to restrictions inherent 

to the agency model. For instance, contrary to the ECB’s distinct rule-making 

powers,
1323

 the Board cannot adopt legally binding EU rules and its scope of powers 

is demarcated under the SRMR.  

Furthermore, the Commission and the Council have powers of objection to the 

Board’s resolution actions.
1324

  

Finally, the Board critically relies on NRAs: all resolution schemes are implemented 

by NRAs, even though the Board may step in the event of a NRA’s failure. 

 

1.2 In particular: on the public interest criterion 

(1) The Board can take resolution action with respect to a credit institution in a 

participating Member State on the basis of the provisions of the SRMR and the 

BRRD,
1325

 following the general principles governing the operation of the SRM in 

accordance with Article 6 SRMR,
1326

 the resolution objectives referred to in Article 14 

SRMR
1327

 and the general principles governing resolution action under Article 15 

SRMR,
1328

 and with due consideration of the principle of subsidiarity laid down in 

Article Article 1(1), second sub-paragraph BRRD. According to this BRRD Article, 

when establishing and applying the requirements under the BRRD and when using the different 

tools at their disposal in relation to an entity covered by its personal field of application – 

including credit institutions, and subject to specific provisions, resolution authorities and 

competent authorities must take account of the following aspects: firstly, the nature of its 

business, its shareholding structure, its legal form, its risk profile, size and legal status, its 

interconnectedness to other institutions or to the financial system in general, as well as the scope 

and the complexity of its activities; secondly, its membership of an IPS that meets the 

requirements of Article 113(7) CRR or of other cooperative mutual solidarity systems as 

referred to in Article 113(6); and finally, whether it exercises any investment services or 

activities as defined in Article 4(1), point (2) MiFID II. 

(2) The public interest criterion, i.e. the third condition for the resolution of credit 

institutions, other entities and groups, is crucial for the decision taken by the Board, as 

a resolution authority, to decide – provided that the other two conditions are met
1329

 – 

on resolving a credit institution that has been determined to be failing or likely to fail or 

on its winding up under normal (national) insolvency procedures.  

                                                 
1323  

SSMR, Article 4(3), and TFEU, Article 132 (on this TFEU Article see Smits (1997), pp. 

102-106, and Louis (2009), pp. 200-211).  

1324
 See above, in Chapter 5, Section C, under 2.2.2.  

1325 
The relation between the SRMR and the BRRD is governed by Article 5 SRMR; see above, 

in Chapter 2, Section A, under 2.2.2. 

1326 
See above in Chapter 2, Section A, under 3. 

1327 
See above in Chapter 5, Section A, under 1. 

1328 
See above in Chapter 5, Section A, under 2. 

1329 
See above in Chapter 5, Section C, under 1.2-1.3.  
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The analysis on the two conditions that must be met for a resolution action to be 

deemed being in the public interest
1330

 leads to two main conclusions: 

Firstly, a proxy in relation to whether the public interest criterion would be met at the 

stage of resolution action is (or at least is expected to be) already apparent during the 

resolution preparation and (mainly) resolution planning phase. In particular, this applies 

mainly with regard to the fulfilment of the first condition of this criterion, i.e. whether 

resolution action is necessary for the achievement of, and is proportionate to, at least 

one of the resolution objectives. In this respect, appropriate assessments in relation to 

the first two resolution objectives are of particular importance. The determination of 

whether and which credit institution’s and group’s functions are critical will have been 

included in their resolution and group resolution plans, drawn up and adopted by the 

Board and (if necessary) updated by it annually. In addition, in parallel to the 

preparation in terms of resolution planning, the Board must have conducted its 

‘financial stability analysis in banking resolution’.  

In relation to both, the conditions prevailing when resolution action will be required 

(and decided upon, hence at the so-called ‘resolution stage’) may have been altered 

leading to the adoption of courses of action which would be different (and usually more 

unfavourable for the credit institution concerned, its creditors and its shareholders) 

from those provided for in accordance with the “four-stage strategy” followed for the 

purpose of assessing resolvability. In particular, it might be decided, on the basis of the 

public interest criterion, that either the credit institution should be liquidated under 

normal insolvency proceedings instead of being resolved, or that the preferred 

resolution strategy should be modified. It is expected that the resolution scheme 

adopted by the Board in accordance with Article 18(6) SRMR will always be based on 

(most updated version of) the resolution plan, but the Board is not requested to follow it 

if the conditions have been modified.   

In relation to the second condition for the application of the public interest criterion, 

there is no doubt that the comparison with a hypothetical national insolvency scenario 

to be made by the Board requires some degree of preparation as well.   

Secondly, despite the internal coherence of the system of the SRMR (and BRRD) rules 

governing the public interest criterion, it is generally accepted that this concept remains 

discretionary. It is, in particular, noted that only with regard to the first condition for 

the application of that criterion, a determination must be made by the Board both on the 

necessity of a resolution action for the achievement of (at least one) resolution 

objective and on the proportionality of the resolution action to such an objective.
1331

 As 

Grünewald (2017) (at p. 297) correctly remarks: “Albeit the concept of public interest is so 

crucial to justifying administrative intervention, it remains one of the most discretionary areas 

of the resolution framework. (…) [The resolution] objectives (…) are many and varied and 

remain themselves of a “generic qualitative nature””.
1332

   

In this respect, the issuance by the EBA, on its own initiative, of Guidelines clarifying certain at 

least of the contestable issues at hand would be welcome in terms for the sake of legal certainty, 

since conditions of ambiguity in this respect are not fully warranted. A second best (but still 

more feasible in the short-term) solution would be for the Board to publicly clarify its PIA 

strategy. 

                                                 
1330 

See above in Chapter 5, Section C, under 1.4. 

1331
 For a detailed analysis of the proportionality at the resolution stage, see Binder (2019a).   

1332 
See also Freudenthaler and Lintner (2017) and Merler (2017).   
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(8) Even though resolution planning and the resolution procedure are mainly tasks of 

the Board, some safeguards have been introduced in terms of institutional balance.  

Firstly, the Commission and the Council have been granted powers of objection to 

the decision of the Board in relation to a specific resolution scheme, under the 

conditions and within the (tight) timeframe laid down in Article 18(7) SRMR.
1333

  

In addition, the Board is accountable to the European Parliament, the Council and 

the Commission for the implementation of the SRMR and in particular on the 

performance of its tasks thereunder (including in relation to the taking of resolution 

actions), as well as to the national parliaments of participating Member States.
1334

  

Furthermore, the Board is also subject to the audit of the Court of Auditors.
1335

  

Finally, in relation to a decision taken by the Board on the resolution of a credit 

institution, proceedings may be brought before the ECJ in accordance with Article 

263 TFEU, contesting that decision, the Board being required to comply with the 

ECJ’s judgment. The right of appeal to the Board’s Appeal Panel is, on the contrary 

excluded.
1336

 

 

2. An evaluation of the decisions taken by the Board and the first missing 

element of a complete Banking Union (BU) 

(1) In June 2017, the conditions for resolution under the SRMR have been tested for the 

first time in three cases leading to differentiated assessments and decisions by the 

Board: while on 7 June the Board took resolution action in respect of Banco Popular 

Español, after having assessed that the conditions for resolution under Article 18(1) 

SRMR
 
were met, two weeks later, on 23 June it decided not to take resolution action in 

respect of two Italian credit institutions, namely Banca Popolare di Vicenza S.p.A. 

and Veneto Banca S.p.A., assessing that the public interest criterion (i.e. the third 

condition for resolution) was not met in view of the particular characteristics of these 

credit institutions and their specific financial and economic situation. An identical 

decision was taken on 23 February 2018, i.e. not to resolve, but to wind up the Latvian 

ABLV Bank, AS and its subsidiary ABLV Bank Luxembourg, S.A.
1337

 

(2) In the aftermath of the case of the two above-mentioned Italian credit institutions, 

these have been wound-up by Banca d’ Italia under the insolvency proceedings of 

Italian law permitting the bail-out of senior creditors. As a matter of fact, in these cases 

there was no “circumvention of EU law” by the Italian government but the “absence of 

EU law” which permitted this bail-out. As regards winding up of credit institutions, 

there is (still) no harmonisation of rules at EU level since, as already mentioned, credit 

institutions’ winding up proceedings remain national, given that Directive 2001/24/EC 

on the reorganisation and winding up of credit institutions (as in force) does not 

provide for the minimum even harmonisation of national reorganisation measures and 

winding up proceedings.
1338

  

                                                 
1333 

See above in Chapter 5, Section C, under 2.2.2. 

1334 
See above in Chapter 3, Section C, under 2. 

1335 
See above in Chapter 3, Section E, under 1.2. 

1336 
See above in Chapter 3, Section E, under 1.3. 

1337
 See above in Chapter 5, Section C, under 4.  

1338
 See above in Chapter 1, Section C, under 4.2.  
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It is also noted that the debate on building the BU had not touched upon the prospect of 

amending that regime. Article 94(1), second sentence (point (e)) and recital (123) SRMR 

simply state that upon review of the Regulation’s application in terms of its impact on the 

internal market and in order to determine whether any modifications or further developments are 

required for improving the SRM’s efficiency and effectiveness, the Commission should, in 

particular, assess whether the BU needs to be completed through the harmonisation at EU level 

of insolvency proceedings for failed institutions.
1339

 

The author has been arguing since 2014 that such harmonisation is one of the key 

missing elements in view of the smooth functioning of the single market in banking 

services and towards the completion of the BU, hence a constitutive element of the 

unfinished BU agenda.
1340

 Nevertheless, arguments in favour of (urgent) EU-level 

action to harmonise the national frameworks governing the winding up of credit 

institutions have since then come to the fore more prominently than ever before. 

 

3. Pending developments   

3.1 The ‘risk reduction agenda’ 

(1) As discussed,
1341

 both the SRMR and the BRRD, along with the CRR and the CRD 

IV, are currently under amendment, to the extent that the Commission’s legislative 

‘banking package’ of 23 November 2016 includes, inter alia, a combined legislative 

proposal concerning the review of the MREL and the implementation of the TLAC 

standard in the EU legal framework. From an operational point of view, while the 

harmonised minimum level of the TLAC standard will be introduced in the EU through 

amendments to the CRR and the CRD IV, the ‘institution specific add-on’ for global 

systemically important institutions (G-SIIs), as set out in Article 131 CRD IV, and the 

‘institution specific MREL’ for non-G-SIIs are addressed by means of amendments to 

the BRRD and the SRMR. The main objective of the proposal amending the BRRD is 

to implement the TLAC standard and to integrate the TLAC requirement into the 

general MREL rules by avoiding any duplication which might arise from the 

application of two concurrent requirements. On the other hand, the proposed 

amendments to the SRMR also relate to the implementation of the TLAC standard in 

the EU. In particular, the proposal applies to the Board and the NRAs when setting and 

implementing the requirements on loss absorbing and recapitalisation capacity of 

entities established in participating Member States. 

(2) Upon finalisation and entry into force of these amendments, the EU resolution 

framework will be further enhanced and fully harmonised with the relevant 

international financial standards, which is deemed to be a positive development. 

Nevertheless, in light of the currently prevailing conditions of fragility in the EU 

banking system (at least in several Member States, including participating ones), the 

extent of resort to this framework and its adequacy in dealing with generalised crises is 

still questionable.  

 

                                                 
1339

 See above in Chapter 2, Section A, under 6.3 (4).  

1340 
See Gortsos (2014a), pp. 19-20. On this aspect, see also, by way of mere indication, 

International Monetary Fund (2018), pp. 22-23.  

1341
 See above in Chapter 1, Section C, under 2.1 and in Chapter 4, Section C, under 5.  
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It remains to be seen, over the coming years, how many credit institutions will be 

determined as failing or likely to fail (i.e. the first condition for resolution
1342

), what the 

use will be of ‘precautionary recapitalisations’ (especially for the largest significant 

credit institutions) in such cases,
1343

 and how the Board (mainly for significant credit 

institutions in the participating Member States) or the NRAs (for less significant credit 

institutions in the participating Member States and for all credit institutions in the 

Member States with a derogation) will deal with such cases.  

(3) With regard to this aspect and notwithstanding the rationale underlying the current 

regulatory reform, the author notes that legal certainty and efficiency dictate a 

‘regulatory pause’ (even though current and forthcoming developments signal to the 

opposite). Taking into account, in particular, the difficulties arising from the 

appropriate application and interpretation of several provisions of the extensive new 

regulatory framework in the BU era (CRR and the national legislation having 

incorporated the CRD IV and the BRRD), the steady state should be reached soon and 

not be distorted by a new wave of regulations before the recent ones have been fully 

and adequately absorbed.  

In any case, it is his strong belief that the preservation of systemic stability is not a linearly 

positive function of extensive and extremely detailed micro- and macro-prudential regulations, 

such as those contained in the Basel III regulatory framework and in the CRR. Emphasis should 

mainly be given to the quality and targeting of regulatory interventions,
1344

 the effective micro-

prudential supervision of credit institutions (an aspect included in the current Commission’s 

agenda), as well as the existence of reliable enforcement and sanctioning mechanisms, adequate 

early warning systems and adequate (solvency and liquidity) crisis management mechanisms. 

 

3.2 The ‘risk sharing agenda’ 

3.2.1 Establishment of the common backstop to the Board for the SRF 

An aspect of important significance which must be assessed refers to the establishment 

of the common backstop to the Board for the SRF and the amounts to be earmarked in 

this respect.
1345

 Notwithstanding all the legitimate burden-sharing and (mainly) moral 

hazard concerns that may be raised, the initial ceiling of 60 billion euros may not 

prove sufficient in the worst-case scenario (which should not be ruled out), i.e. that one, 

if not more, of the largest ‘significant credit institutions’ (within the meaning of Article 

6 SSMR) in the euro area (or any potential participating Member State in close 

cooperation) were to be resolved. The fact that the common backstop is designed as a 

measure of last resort (once the amounts raised or available by the ex-ante and ex-post 

contributions under Articles 71-72 SRMR are not sufficient) and that the 60 billion 

euros amount may be increased under specific conditions, do not hold, in the author’s 

opinion, as arguments if the declared goal of the creation of the backstop is enhancing 

confidence in the European banking sector. This holds especially true under the present 

circumstances of accumulated problems not only for several credit institutions 

established in weaker national economies of the euro area, but also for credit 

institutions even in strong national economies of the euro area – again notwithstanding 

any legitimate burden-sharing and moral hazard concerns, but seriously taking into 

account the risk of potential spillover effects which still remains in place.  

                                                 
1342

 See above in Chapter 5, Section C, under 1.2.  

1343
 See above in Chapter 5, Section C, under 1.2.1.2.  

1344
 See on this also Herring and Santomero (2000).             

1345
 See above in Chapter 6, Section A, under 4.5.2.  
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It is the author’s opinion, nevertheless, that a potential increase of these amounts and 

the endowment of the ESM with a higher financial capacity would definitely signal an 

increased potential for efficient crisis management resolution. Irrespective of the course 

of action to be followed by the resolution authorities (resolution action or liquidation 

under normal insolvency proceedings), the fact remains that the pool of funds available 

for the provision of resolution funding aid or for the compensation of covered 

depositors (respectively) is limited and will remain limited even after the common 

backstop is adopted and the EDIS is established.   

 

3.2.2 Establishment of the EDIS  

(1) The absence of a single European DGS is another (still) missing element towards a 

complete BU. The DGSD, transposed into the legislation of all EU Member States, 

participating and non-participating, by 2015, has significantly improved the capacity of 

national DGSs to compensate depositors in a timely manner; these DGSs are thereafter 

also called upon to contribute to resolution financing under the conditions laid down in 

the DGSD. In addition, the case has been made for the Europeanisation of DGSs within 

the BU (in parallel with the already achieved Europeanisation of banking micro-

prudential supervision and resolution), as reflected in the fact that the establishment of 

the EDIS has been considered to be its third main pillar. Nevertheless, the EDIS, to be 

supported by the DIF, is not envisaged to be put in place (even under an optimistic 

scenario) before 2020.
1346

  

(2) The establishment of the EDIS and the DIF is not a sufficient condition for banking 

stability in the Eurozone but, without doubt, a necessary one, primarily taking into 

account the fact that (as already mentioned), under the SRMR, the default scenario for 

credit institutions deemed (by the ECB) as failing or likely to fail is their liquidation 

and not their resolution and hence the activation of DGSs in their payout function will 

not be the exception. The existing capacity of national DGSs in that function may 

sometimes not suffice, while the raising of extraordinary ex-post contributions might, 

under conditions, trigger indirect negative spillover effects to financial stability (which, 

inter alia, is a resolution objective under Article 14 SRMR
1347

). In any case, account 

must be taken of the fact that the pool of funds available for the provision of resolution 

funding aid (as well as for the compensation of covered depositors) will remain limited, 

even after the EDIS is established and the common backstop is approved. 

(3) Upon its establishment, the EDIS will gradually take over the two mandatory 

functions of national DGSs under the DGSD: it will serve as a ‘paybox’ for depositors 

in case of a payout event and it will also assume the ‘contribution to resolution 

financing’ function. At the same time, the SRF will remain the main EU-wide 

resolution financing arrangement. Both the SRF and the DIF will be administered by 

the Board. The mere existence of two different funds administered by the same EU 

agency (i.e. the Board) would not, per se, prevent the efficient operation of both the 

SRM and the EDIS. To the contrary, centralised decision-making, monitoring and 

enforcement powers to be entrusted to the Board will underpin a framework for setting 

and subsequently implementing uniform rules on deposit guarantee arrangements,
1348

 

concurrently further supporting the financing of resolution actions taken by the Board.  

                                                 
1346

 See above in Chapter 1, Section B, under 3.1 and Section C, under 3.  

1347
 See above in Chapter 5, Section A, under 1.  

1348 
On this consideration, see also recital (11) of the proposed SRMR. 
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Nevertheless, significant synergies could be achieved, in the author’s view, upon 

establishment of the EDIS and the DIF and, if and when they reach their steady 

state,
1349

 if the ‘contribution to resolution financing’ function of the EDIS were to be 

transferred to the SRF.
1350

 Inter alia, this proposal is mainly based on the consideration 

that, since both funds will, in principle, be exclusively funded by contributions of the 

(same group of) credit institutions to which the (amended) SRMR will apply, the 

burden-sharing mechanism will not be altered.
1351

  

A simplification of the framework to be in place at the steady state of the BU 

(notwithstanding also the fact that Articles 109 BRRD and 79 SMRM, which will 

apply within the EDIS framework as well, are extremely complex and their application 

is, to a certain extent, unpredictable
1352

) would, according to the author, add value to 

the credibility of resolution financing arrangements in the EU.
1353

 The implementation 

of such a proposal is, nevertheless, contingent upon the EDIS reaching the ‘full 

insurance’ stage, whereby participating DGSs would be fully insured by it (subject to 

the conditions laid out in the proposal).  

 

3.3 Liquidity in resolution 

(1) Both the SRMR and the SRF Agreement do not contain provisions in relation to the 

provision of liquidity (and the resulting stabilisation) after the decision has been taken 

by the Board to resolve a credit institution (and, as the case may be, its group) either as 

a going-concern (i.e. by application of the (open-bank) bail-in resolution tool provided 

for in Article 27 SRMR, in order to ensure its recapitalisation) or by application of the 

gone-concern resolution tools (i.e. sale of business and bridge institution tool, Articles 

24 and 25, respectively). Accrodingly, if a credit institution is not in a position, after a 

resolution action, to cover its potential increased liquidity needs (mainly due conditions 

of deposits outflow after the bail-in, market volatility and information asymmetries 

concerning its viability) through internal liquidity sources (such as cash and other liquid 

assets available for sale or use as collateral) access to the market for borrowed funds or 

resort to the (standard) monetary policy operations of the ECB, access must be had to 

alternative public sector ‘backstop funding (i.e. liquidity) mechanisms’: the available 

financial means of the SRF and access to the central-bank lending of last resort 

facilities.  

                                                 
1349

 This comment is made mainly in view of the political consensus to drop the third full 

insurance stage (see above in Chapter 1, Section C, under 3).  

1350
 See Gortsos (2019a), Section 4 (3)-(4).  

1351
 The above-mentioned common backstop to the Board for the SRF, despite its undisputed 

necessity, definitely constitutes an exception to this consideration.  

1352
 A notable example is the determination of the liability of DGSs when one or more other 

(than the bail-in) resolution tools are applied, which is based on hypothetical insolvency 

scenarios (see above in Chapter 6, Section A, under 5.2.1).   
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For a similar (but not identical) proposal, see Schoenmaker, D. (2018), pp. 318-320, who 

advocates for the full integration of the SRF and the EDIS into a Single Resolution and Deposit 

Insurance Fund (SRDIF), following similar legislative practices in the US and in Japan (on the 

US banking resolution framework and its comparison to that in the EU, see Ventoruzzo and 

Sandrelli (2019), Section IV). Apart from the above-mentioned signaling consideration for 

keeping the DIF, as a payout fund, separated from the SRF, as a resolution fund, the author 

wishes to remark that the EDIS itself is not a fund. 
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(2) The first alternative public sector backstop funding mechanism for the Eurozone 

would be mainly the common backstop to the SRM for the SRF, which, nevertheless, is 

not expected to have the necessary funding capacity. Given this severe constraint, the 

emphasis falls on last resort lending facilities. In relation to liquidity in resolution, the 

ECB is currently discussing a new instrument for granting Eurosystem Resolution 

Liquidity (ERL), the activation of which would be based on specific rules. 

Furthermore, the instrument would provide that the financing is temporary and should 

be replaced by private funding once the credit institution concerned has restored its 

access to capital markets. This debate is closely linked to the still unsettled issue on 

whether the function of the ELA, in cases of resolution or in general, should be 

centralised at the level of the ECB.
1354

  

 

 

  

 

 

 

                                                 
1354 

On this issue, see above in Chapter 6, Section C.  
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Appendix 

 

 

 

TABLE 14 

Definition of the various categories of national authorities mentioned  

in the SRM Regulation  

National competent 

authority (NCA) 

A public authority or body officially recognised by national law, 

which is empowered by national law to supervise institutions as 

part of the supervisory system in operation in the Member State 

concerned  

National designated 

authority (NDA) 

(1) According to Article 458 of the CRR on macro-prudential 

or systemic risk identified at the level of a Member 

State, Member States must designate the authority in charge of 

the application of this Article. This authority is the competent 

authority or the designated authority 

(2) In point (8) of Article 128 of the CRD IV on the definition 

of buffers, ‘domestically authorised institution’ means an 

institution that has been authorised in the Member State for 

which a particular 'designated authority' is responsible for 

setting the countercyclical buffer rate 

National resolution 

authority (NRA) 

A public administrative authority or authorities entrusted with 

public administrative powers for the resolution of credit 

institutions, which may be: 

 an NCB,  

 a competent ministry,  

 another public administrative authority or authority 

entrusted with public administrative powers, or 

 exceptionally, the competent authority for supervision for 

the purposes of the CRR and the CRD IV  
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TABLE 15 

Definition of regulated entities  

Point of Article 

2(1) BRRD 

Entity Definition 

Point (2) Credit institution an undertaking the business of which is to take 

deposits or other repayable funds from the 

public and to grant credits for its own account 

Point (3) Investment firm any legal person whose regular occupation or 

business is the provision of one or more 

‘investment services’ to third parties, and/or 

the performance of one or more ‘investment 

activities’ on a professional basis 

Point (4) Financial institution an undertaking other than an institution, the 

principal activity of which is to acquire 

holdings or to pursue one or more of the 

activities listed in points 2 to 12 and point 15 

of Annex I to the CRD IV   

 including a financial holding company, a 

mixed financial holding company, a 

payment institution within the meaning of 

Directive 2007/64/EC of the European 

Parliament and of the Council of 13 

November 2007 “on payment services in 

the internal market”, and an asset 

management company,  

 but excluding insurance holding 

companies and mixed-activity insurance 

holding companies as defined, 

respectively, in points (f) and (g) of 

Article 212(1) of Directive 2009/138/EC 

Point (6) Parent undertaking a parent undertaking within the meaning of 

Articles 1 and 2 of Directive 83/349/EEC 

Point (5) Subsidiary  (a) a subsidiary undertaking within the 

meaning of Articles 1-2 of Directive 

83/349/EEC 

(b) a subsidiary undertaking within the 

meaning of Article 1(1) of Directive 

83/349/EEC and any undertaking over which a 

parent undertaking effectively exercises a 

dominant influence 

Subsidiaries of subsidiaries must also be 

considered to be subsidiaries of the 

undertaking that is their original parent 

undertaking 

Point (17) Branch a place of business which forms a legally 

dependent part of an institution and which 

carries out directly all or some of the 

transactions inherent in the business of 

institutions 
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TABLE 15 (continued) 

Definition of regulated entities  

Point of Article 

2(1) BRRD 

Entity Definition 

Point (9) Financial holding 

company 

a financial institution, the subsidiaries of 

which are exclusively or mainly institutions or 

financial institutions, at least one of such 

subsidiaries being an institution, and which is 

not a mixed financial holding company 

Point (12) Parent financial 

holding company in a 

Member State 

a financial holding company which is not itself 

a subsidiary of an institution authorised in the 

same Member State, or of a financial holding 

company or mixed financial holding company 

set up in the same Member State 

Point (13) Union parent 

financial holding 

company 

a parent financial holding company in a 

Member State which is not a subsidiary of an 

institution authorised in any Member State or 

of another financial holding company or 

mixed financial holding company set up in any 

Member State 

Point (10) Mixed financial 

holding company 

a parent undertaking, other than a regulated 

entity, which, together with its subsidiaries - at 

least one of which is a regulated entity which 

has its registered office in the Union - and 

other entities, constitutes a financial 

conglomerate 

Point (14) Parent mixed 

financial holding 

company in a 

Member State 

a mixed financial holding company which is 

not itself a subsidiary of an institution 

authorised in the same Member State, or of a 

financial holding company or mixed financial 

holding company set up in that same Member 

State 

Point (15) Union parent mixed 

financial holding 

company 

a parent mixed financial holding company in a 

Member State which is not a subsidiary of an 

institution authorised in any Member State or 

of another financial holding company or 

mixed financial holding company set up in any 

Member State 

Point (11) Mixed-activity 

holding company  

a parent undertaking, other than a financial 

holding company or an institution or a mixed 

financial holding company, the subsidiaries of 

which include at least one institution 
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October 2013 “amending Regulation (EU) No 1093/2010 establishing the European 

Supervisory Authority (European Banking Authority) as regards the conferral of 

specific tasks on the European Central Bank pursuant to Council Regulation (EU) No 

1024/2013” (OJ L 287, 29.10.2013, pp. 5-14)   

Regulation (EU, Euratom) No 883/2013 of the European Parliament and of the 

Council of 11 September 2013 “concerning investigations conducted by the European 

Anti-Fraud Office (OLAF) and repealing Regulation (EC) No 1073/1999 of the 

European Parliament and of the Council and Council Regulation (Euratom) No 

1074/1999” (OJ L 248, 18.9.2013, pp. 1-22)  

Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 

June 2013 “on prudential requirements for credit institutions and investment firms and 

amending Regulation (EU) No 648/2012” (OJ L 176, 27.6.2013, pp. 1-337) 

Regulation (EU, Euratom) No 966/2012 of the European Parliament and of the 

Council of 25 October 2012 “on the financial rules applicable to the general budget of 

the EU and repealing Council Regulation (EC, Euratom) No 1605/2002” (OJ L 298, 

26.10.2012, pp. 1-96) 

Regulation (EU) No 648/2012 of the European Parliament and of the Council of 4 July 

2012 “on OTC derivatives, central counterparties and trade repositories” (OJ L 201, 

27.7.2012, pp. 1-59) 

Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 

February 2011 “laying down the rules and general principles concerning mechanisms 

for control by Member States of the Commission’s exercise of implementing powers” 

(OJ L 55, 28.2.2011, pp. 13-20) 

Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 

November 2010 “establishing a European Supervisory Authority (European Securities 

and Markets Authority), amending Decision No 716/2009/EC and repealing 

Commission Decision 2009/77/EC” (OJ L 331, 15.12.2010, pp. 84-119) 

Regulation (EU) No 1094/2010 of the European Parliament and of the Council of 24 

November 2010 “establishing a European Supervisory Authority (European Insurance 

and Occupational Pensions Authority), amending Decision No 716/2009/EC and 

repealing Commission Decision 2009/79/EC” (OJ L 331, 15.12.2010, pp. 48-83) 

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr21-L_2014225EN.01000101-E0021
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr21-L_2014225EN.01000101-E0021
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr21-L_2014225EN.01000101-E0021
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr21-L_2014225EN.01000101-E0021
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2013:248:TOC
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr20-L_2014225EN.01000101-E0020
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr20-L_2014225EN.01000101-E0020
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2012:298:TOC
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2012:298:TOC
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Regulation (EU) No 1093/2010 of the European Parliament and of the Council of 24 

November 2010 “establishing a European Supervisory Authority (European Banking 

Authority), amending Decision No 716/2009/EC and repealing Commission Decision 

2009/78/EC” (OJ L 331, 15.12.2010, pp. 12-47)  

Regulation (EU) No 1092/2010 of the European Parliament and of the Council of 24 

November 2010 “on European Union macro-prudential oversight of the financial 

system and establishing a European Systemic Risk Board” (OJ L 331, 15.12.2010, pp. 

1-11) 

Regulation (EC) No 1893/2006 of the European Parliament and of the Council of 

20 December 2006 “establishing the statistical classification of economic activities 

NACE Revision 2 and amending Council Regulation (EEC) No 3037/90 as well as 

certain EC Regulations on specific statistical domains” (OJ L 393, 30.12.2006, pp. 1-

39) 

Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 

May 2001 “regarding public access to European Parliament, Council and Commission 

documents” (OJ L 145, 31.5.2001, pp. 43-48)  

Regulation (EC) No 45/2001 of the European Parliament and of the Council of 18 

December 2000 “on the protection of individuals with regard to the processing of 

personal data by the Community institutions and bodies and on the free movement of 

such data” (OJ L 8, 12.1.2001, pp. 1-22) 

 

3. Directives  

3.1 Council Directives  

Council Directive 2001/23/EC of 12 March 2001 “on the approximation of the laws of 

the Member States relating to the safeguarding of employees’ rights in the event of 

transfers of undertakings, businesses or parts of undertakings or businesses” (OJ L 82, 

22.3.2001, pp. 16-20) 

Seventh Council Directive 83/349/EEC of 13 June 1983 based on the Article 54 (3) 

(g) of the Treaty “on consolidated accounts” (OJ L 193, 18.7.1983, pp. 1-17) 

 

3.2 Directives of the European Parliament and of the Council 

Proposal for a Directive of the European Parliament and of the Council “amending 

Directive 2013/36/EU as regards exempted entities, financial holding companies, 

mixed financial holding companies, remuneration, supervisory measures and powers 

and capital conservation measures” (COM(2016) 854 final) 

Proposal for a Directive of the European Parliament and of the Council “amending 

Directive 2014/59/EU on loss-absorbing and recapitalisation capacity of credit 

institutions and investment firms and amending Directive 98/26/EC, Directive 

2002/47/EC, Directive 2012/30/EU, Directive 2011/35/EU, Directive 2005/56/EC, 

Directive 2004/25/EC and Directive 2007/36/EC” (COM(2016) 0852 final) 

Directive (EU) 2017/2399 of the European Parliament and of the Council “amending 

Directive 2014/59/EU of the European Parliament and of the Council as regards the 

ranking of unsecured debt instruments in insolvency hierarchy” (OJ L 345, 

27.1.2.2017, pp. 96-101)  

http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2001:082:TOC
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2001:082:TOC
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Directive (EU) 2015/2366 of the European Parliament and of the Council of 25 

November 2015 “on payment services in the internal market, amending Directives 

2002/65/EC, 2009/110/EC and 2013/36/EU and Regulation (EU) No 1093/2010, and 

repealing Directive 2007/64/EC” (OJ L 337, 23.12.2015, pp. 35-127) 

Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 

“on markets in financial instruments and amending Directive 2002/92/EC and Directive 

2011/61/EU” (OJ L 173, 12.6.2014, pp. 349-496) 

Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 

“establishing a framework for the recovery and resolution of credit institutions and 

investment firms and amending Council Directive 82/891/EEC, and Directives 

2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU, 

2012/30/EU and 2013/36/EU, and Regulations (EU) No 1093/2010 and (EU) No 

648/2012, of the European Parliament and of the Council” (OJ L 173, 12.6.2014, pp. 

190-348) 

Directive 2014/49/EU of the European Parliament and of the Council of 16 April 2014 

“on deposit guarantee schemes (recast)” (OJ L 173, 12.6.2014, pp. 149-178) 

Directive 2013/36/EU of the European Parliament and of the Council of 26 June 2013 

“on access to the activity of credit institutions and the prudential supervision of credit 

institutions and investment firms, amending Directive 2002/87/EC and repealing 

Directives 2006/48/EC and 2006/49/EC” (OJ L 176, 27.6.2013, pp. 338-436) 

Directive 2011/89/EU of the European Parliament and of the Council of 16 November 

2011 “amending Directives 98/78/EC, 2002/87/EC, 2006/48/EC and 2009/138/EC as 

regards the supplementary supervision of financial entities in a financial conglomerate” 

(OJ L 326, 8.12.2011, pp. 113-141) 

Directive 2011/61/EU of the European Parliament and of the Council of 8 June 2011 

“on Alternative Investment Fund Managers (...)” (OJ L 174, 1.7.2011, pp. 1-73)  

Directive 2009/138/EC of the European Parliament and of the Council of 25 

November 2009 “on the taking-up and pursuit of the business of Insurance and 

Reinsurance (Solvency II)” (OJ L 335, 17, 12.2009, pp. 1-155) 

Directive 2009/110/EC of the European Parliament and of the Council of 16 

September 2009 “on the taking up, pursuit and prudential supervision of the business of 

electronic money institutions amending Directives 2005/60/EC and 2006/48/EC and 

repealing Directive 2000/46/EC” (OJ L 267, 10.10.2009, pp. 7-17) 

Directive 2009/65/EC of the European Parliament and of the Council of 13 July 2009 

“on the coordination of laws, regulations and administrative provisions relating to 

undertakings for collective investment in transferable securities (UCITS)” (OJ L 302, 

17.11.2009, pp. 32-96)  

Directive 2007/64/EC of the European Parliament and of the Council of 13 November 

2007 “on payment services in the internal market amending Directives 97/7/EC, 

2002/65/EC, 2005/60/EC and 2006/48/EC and repealing Directive 97/5/EC” (OJ L 319, 

5.12.2007, pp.1-36) 

Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 

“on markets in financial instruments amending Council Directives 85/611/EEC and 

93/6/EEC and Directive 2000/12/EC of the European Parliament and of the Council 

and repealing Council Directive 93/22/EEC” (OJ L 145, 30.4.2004, pp. 1-44)  

 

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr17-L_2014225EN.01000101-E0017
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr17-L_2014225EN.01000101-E0017
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2011:174:TOC
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2009:302:TOC
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:2009:302:TOC
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Directive 2002/87/EC of the European Parliament and of the Council of 11 February 

2003 “on the supplementary supervision of credit institutions, insurance undertakings 

and investment firms in a financial conglomerate and amending Council Directives 

73/239/EEC, 79/267/EEC, 92/49/EEC, 92/96/EEC, 93/6/EEC and 93/22/EEC, and 

Directives 98/78/EC and 2000/12/EC of the European Parliament and of the Council” 

(OJ L 35, 11.2.2003, pp. 1-27) 

Directive 2001/24/EC of the European Parliament and of the Council of 4 April “on 

the reorganisation and winding up of credit institutions” (OJ L 125, 5.5.201, pp. 15-23) 

Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998 

“on settlement finality in payment and securities settlement systems” (OJ L 166, 

11.6.1998, pp. 45-50)  

Directive 97/9/EC of the European Parliament and of the Council of 3 March 1997 “on 

investor-compensation schemes” (OJ L 84, 26.3.1997, pp. 22-31)  

Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 

“on the protection of individuals with regard to the processing of personal data and on 

the free movement of such data” (OJ L 281, 23.11.1995, pp. 31-50) 

 

4. Legal acts of the ECB  

Regulation (EU) No 468/2014 of the European Central Bank of 16 April 2014 

“establishing the framework for cooperation within the SSM between the European 

Central Bank and national competent authorities and with national designated 

authorities (‘SSM Framework Regulation’)” (ECB/2014/17) (OJ L 141, 14.5.2014, pp. 

1-50) 

 

5. Delegated and implementing acts of the Council or of the Commission   

5.1 Delegated acts 

Commission Delegated Regulation (EU) 2018/345 of 14 November 2017 

“supplementing Directive 2014/59/EU of the European Parliament and of the Council 

with regard to regulatory technical standards specifying the criteria relating to the 

methodology for assessing the value of assets and liabilities of institutions or entities” 

(OJ L 67, 9.3.2018, pp. 8-17)  

Commission Delegated Regulation (EU) 2017/2361 of 14 September 2017 “on the 

final system of contributions to the administrative expenditures of the Single 

Resolution Board” (OJ L 337, 19.12.2017, pp. 6-14) 

Commission Delegated Regulation (EU) 2017/747 of 15 December 2015 

“supplementing Regulation No (EU) 806/2014 of the European Parliament and the 

Council with regard to the criteria relating to the calculation of ex-ante contributions, 

and on the circumstances and conditions under which the payment of extraordinary ex-

post contributions may be partially or entirely deferred” (OJ L 113, 29.4.2017, pp. 2-8) 

Commission Delegated Regulation (EU) 2016/1450 of 23 May 2016 “supplementing 

Directive 2014/59/EU of the European Parliament and of the Council with regard to 

regulatory technical standards specifying the criteria relating to the methodology for 

setting the minimum requirement for own funds and eligible liabilities” (OJ L 237, 

3.9.2016, pp. 1-9) 

http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr18-L_2014225EN.01000101-E0018
http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32014R0806&rid=1#ntr18-L_2014225EN.01000101-E0018
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:1998:166:TOC
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=OJ:L:1998:166:TOC
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Commission Delegated Regulation (EU) 2016/1075 of 23 March 2016 

“supplementing Directive 2014/59/EU of the European Parliament and of the Council 

with regard to regulatory technical standards specifying the content of recovery plans, 

resolution plans and group resolution plans, the minimum criteria that the competent 

authority is to assess as regards recovery plans and group recovery plans, the conditions 

for group financial support, the requirements for independent valuers, the contractual 

recognition of write-down and conversion powers, the procedures and contents of 

notification requirements and of notice of suspension and the operational functioning of 

the resolution colleges” (OJ L 184, 8.7.2016, pp. 1-71) 

Commission Implementing Regulation (EU) 2016/1066 of 17 June 2016 “laying 

down implementing technical standards with regard to procedures, standard forms and 

templates for the provision of information for the purpose of resolution plans for credit 

institutions and investment firms pursuant to Directive 2014/59/EU of the European 

Parliament and of the Council” (OJ L 181, 6.7.2016, pp. 1-38) 

Commission Delegated Regulation (EU) 2016/778 of 2 February 2016 

“supplementing Directive 2014/59/EU of the European Parliament and of the Council 

with regard to the circumstances and conditions under which the payment of 

extraordinary ex post contributions may be partially or entirely deferred, and on the 

criteria for the determination of the activities, services and operations with regard to 

critical functions, and for the determination of the business lines and associated 

services with regard to core business lines” (OJ L 131, 20.5.2016, pp. 41-47) 

Commission Delegated Regulation (EU) 2016/451 of 16 December 2015 “laying 

down general principles and criteria for the investment strategy and rules for the 

administration of the Single Resolution Fund” (OJ L 79, 30.3.2016, pp. 2-9) 

Commission Delegated Regulation (EU) No 2015/63 of 21 October 2014 “(...) with 

regard to ex-ante contributions to resolution financing arrangements” (OJ L 11, 

17.1.2015, pp. 44-64)  

Commission Delegated Regulation (EU) 2015/61 of 10 October 2014 “to supplement 

Regulation (EU) No 575/2013 of the European Parliament and the Council with regard 

to liquidity coverage requirement for Credit Institutions” (OJ L 11, 17.1.2015, pp. 1-36) 

Commission Delegated Regulation (EU) No 1310/2014 of 8 October 2014 “on the 

provisional system of instalments on contributions to cover the administrative 

expenditures of the Single Resolution Board during the provisional period” (OJ L 354, 

11.12.2014, pp. 1-5) 

 

5.2 Implementing acts   

Commission Implementing Regulation (EU) 2018/1624 of 23 October 2018 “laying 

down implementing technical standards with regard to procedures and standard forms 

and templates for the provision of information for the purposes of resolution plans for 

credit institutions and investment firms pursuant to Directive 2014/59/EU of the 

European Parliament and of the Council, and repealing Commission Implementing 

Regulation (EU) 2016/1066” (OJ L 277, 7.11.2018, pp. 1-65) 

Council Implementing Regulation (EU) No 2015/81 of 19 December 2014 

“specifying uniform conditions of application of Regulation (EU) No 806/2014 of the 

European Parliament and of the Council with regard to ex-ante contributions to the 

Single Resolution Fund” (OJ L 15, 22.1.2015, pp. 1-7) 
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Council Implementing Decision (2014/943/EU) of 19 December 2014 “on the 

appointment of the Chair, the Vice-Chair and the further full-time members of the 

Single Resolution Board” (OJ L 367, 23.12.2014, pp. 97-98)  

Commission Implementing Regulation (EU) No 680/2014 of 16 April 2014 “laying 

down implementing technical standards with regard to supervisory reporting of 

institutions according to Regulation (EU) No 575/2013 of the European Parliament and 

of the Council Text with EEA relevance” (OJ L 191, 28.6.2014, pp. 1-1861) 

  

6. EBA Guidelines  

EBA Guidelines (2018) “on the revised common procedures and methodologies for the 

supervisory review and evaluation process (SREP)”, EBA/GL/2018/03, 19 July 

(available at: https://eba.europa.eu/documents/10180/2282666/Revised+Guidelines+ 

on+SREP+%28EBA-GL-2018-03%29.pdf)  

EBA Guidelines (2017) “on the treatment of shareholders in bail-in or the write-down 

and conversion of capital instruments”, EBA/GL/2017/04, 5 April (available at: https:// 

www.eba.europa.eu/documents/10180/1807527/Guidelines+on+the+treatment+of+ 

shareholders+in+bail-in+%28EBA-GL-2017-04%29.pdf)  

EBA Guidelines (2017) “on the rates of conversion of debt to equity in bail-in”, 

EBA/GL/2017/03, 5 April (available at: https://www.eba.europa.eu/documents/10180/ 

1807514/Guidelines+on+the+rate+of+conversion+of+debt+to+equity+in+bail-in+%28 

EBA-GL-2017-03%29.pdf)  

EBA Guidelines (2017) “concerning the interrelationship between the BRRD sequence 

of writedown and conversion and the CRR/CRD”, EBA/GL/2017/02, 5 April 

(available at: https://www.eba.europa.eu/documents/10180/1807502/Guidelines+on+ 

the+interrelationship+BRRD_CRR+%28EBA-GL-2017-02%29.pdf)  

EBA Guidelines (2015) “on the application of simplified obligations under Article 4(5) 

of Directive 2014/59/EU”, EBA/GL/2015/16, 16 October (available at: https://www. 

eba.europa.eu/documents/10180/1232502/EBA-GL-2015-16+GLs+on+simplified+ 

obligations-EN.pdf/df9b0518-c938-4b09-8670-689ba9ba52c0)  

EBA Guidelines (2015) “on the interpretation of the different circumstances when an 

institution shall be considered as failing or likely to fail under Article 32(6) of Directive 

2014/59/EU”, EBA/GL/2015/07, 6 August (available at: https://www.eba.europa.eu/ 

documents/10180/1156219/EBA-GL-2015-07_EN_GL+on+failing+or+likely+to+fail. 

pdf)  

EBA Guidelines (2015) “on factual circumstances amounting to a material threat to 

financial stability and on the elements related to the effectiveness of the sale of 

business tool under Article 39(4) of Directive 2014/59/EU”, 7 August  

(EBA/GL/2015/04) (available at: https://www.eba.europa.eu/documents/10180/ 

1080767/EBA-GL-2015-04+Guidelines+on+the+sale+of+business+tool.pdf) 

EBA Guidelines (2015) “on triggers for use of early intervention measures pursuant to 

Article 27(4) of Directive 2014/59/EU”, EBA/GL/2015/03, 29 July (available at: 

https://www.eba.europa.eu/documents/10180/1151520/EBA-GL-2015-03_EN+ 

Guidelines+on+early+intervention+measures.pdf) 

 

 

https://eba.europa.eu/documents/10180/2282666/Revised+Guidelines+%20on+SREP+%28EBA-GL-2018-03%29.pdf
https://eba.europa.eu/documents/10180/2282666/Revised+Guidelines+%20on+SREP+%28EBA-GL-2018-03%29.pdf
https://www.eba.europa.eu/documents/10180/%201807514/Guidelines+on+the+rate+of+conversion+of+debt+to+equity+in+bail-in+%28%20EBA-GL-2017-03%29.pdf
https://www.eba.europa.eu/documents/10180/%201807514/Guidelines+on+the+rate+of+conversion+of+debt+to+equity+in+bail-in+%28%20EBA-GL-2017-03%29.pdf
https://www.eba.europa.eu/documents/10180/%201807514/Guidelines+on+the+rate+of+conversion+of+debt+to+equity+in+bail-in+%28%20EBA-GL-2017-03%29.pdf
https://www.eba.europa.eu/documents/10180/1807502/Guidelines+on+%20the+interrelationship+BRRD_CRR+%28EBA-GL-2017-02%29.pdf
https://www.eba.europa.eu/documents/10180/1807502/Guidelines+on+%20the+interrelationship+BRRD_CRR+%28EBA-GL-2017-02%29.pdf
https://www.eba.europa.eu/%20documents/10180/1156219/EBA-GL-2015-07_EN_GL+on+failing+or+likely+to+fail.%20pdf
https://www.eba.europa.eu/%20documents/10180/1156219/EBA-GL-2015-07_EN_GL+on+failing+or+likely+to+fail.%20pdf
https://www.eba.europa.eu/%20documents/10180/1156219/EBA-GL-2015-07_EN_GL+on+failing+or+likely+to+fail.%20pdf
https://www.eba.europa.eu/documents/10180/%201080767/EBA-GL-2015-04+Guidelines+on+the+sale+of+business+tool.pdf
https://www.eba.europa.eu/documents/10180/%201080767/EBA-GL-2015-04+Guidelines+on+the+sale+of+business+tool.pdf
https://www.eba.europa.eu/documents/10180/1151520/EBA-GL-2015-03_EN+%20Guidelines+on+early+intervention+measures.pdf
https://www.eba.europa.eu/documents/10180/1151520/EBA-GL-2015-03_EN+%20Guidelines+on+early+intervention+measures.pdf
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EBA Guidelines (2014) “on Common Procedures and Methodologies for the 

Supervisory Review Evaluation Process (SREP)”, EBA/GL/2014/13, 19 December 

(available at: https://www.eba.europa.eu/documents/10180/935249/EBA-GL-2014-13+ 

%28Guidelines+on+SREP+methodologies+and+processes%29.pdf) 

EBA Guidelines (2014) “on the types of tests, reviews or exercises that may lead to 

support measures under Article 32(4)(d)(iii) of the Bank Recovery and Resolution 

Directive”, EBA/GL/2014/09, 22 September (available at: https://www.eba.europa.eu/ 

documents/10180/821335/EBA-GL-2014-09+%28Guidelines+on+Public+Support+ 

Measures%29.pdf)     

 

7. Decisions of the Single Resolution Board  

Decision of the Executive Session of the Board of 9 February 2017 “on public access 

to the Single Resolution Board documents” (SRB/ES/2017/01) (available at: https:// 

srb.europa.eu/sites/srbsite/files/srb-es-2017-01_decision_public_access_to_the_srb_ 

documents.pdf) 

Decision of the Plenary Session of the Board of 28 June 2016 “establishing the 

framework for the practical arrangements for the cooperation within the Single 

Resolution Mechanism between the Single Resolution Board and the national 

resolution authorities (SRB/PS/2016/07) (available at: https://srb.europa.eu/sites/ 

srbsite/files/srb_ps_2016_07.pdf) 

Decision of the Plenary Session of the Board of 25 November 2015 “adopting the 

Code of Conduct for the Members of the Plenary Session and Executive Session of the 

Single Resolution Board” (SRB/PS/2015/13) (available at: https://srb.europa.eu/sites/ 

srbsite/files/code_of_conduct.pdf)  

Decision of the Plenary Session of the Board of 25 November 2015 “adopting the 

Code of Ethics and good administrative behaviour for staff of the Single Resolution 

Board” (SRB/PS/2015/12) (available at: https://srb.europa.eu/sites/srbsite/files/srb_ps_ 

2015_12.pdf)   

Decision of the Plenary Session of the Board of 29 April 2015 “adopting the Rules of 

Procedure of the Single Resolution Board in its Plenary Session” (SRB/PS/2015/9) 

(available at: https://srb.europa.eu/sites/srbsite/files/srb-rules-of-procedure-plenary-

session_en.pdf) 

Decision of the Plenary Session of the Board of 29 April 2015 “adopting the Rules of 

Procedure of the Single Resolution Board in its Executive Session” (SRB/PS/2015/8) 

(available at: https://srb.europa.eu/sites/srbsite/files/srb-rules-of-procedure-executive-

session_en.pdf) 

Decision of the Plenary Session of the Board of 25 March 2015 “on adopting the 

Financial Regulation of the Single Resolution Board (Board)” (available at: https://srb. 

europa.eu/sites/srbsite/files/2015-srb-financial-regulation_en.pdf)  

 

https://www.eba.europa.eu/documents/10180/935249/EBA-GL-2014-13+%20%28Guidelines+on+SREP+methodologies+and+processes%29.pdf
https://www.eba.europa.eu/documents/10180/935249/EBA-GL-2014-13+%20%28Guidelines+on+SREP+methodologies+and+processes%29.pdf
https://www.eba.europa.eu/%20documents/10180/821335/EBA-GL-2014-09+%28Guidelines+on+Public+Support+%20Measures%29.pdf
https://www.eba.europa.eu/%20documents/10180/821335/EBA-GL-2014-09+%28Guidelines+on+Public+Support+%20Measures%29.pdf
https://www.eba.europa.eu/%20documents/10180/821335/EBA-GL-2014-09+%28Guidelines+on+Public+Support+%20Measures%29.pdf
file:///C:/Users/user/AppData/Local/Temp/AppData/Local/Temp/notesC9812B/Decision%20of%20the%20Executive%20Session%20of%20the%20Board%20of%209%20February%202017%20“on%20public%20access%20to%20the%20Single%20Resolution%20Board%20documents”%20(SRB/ES/2017/01)
file:///C:/Users/user/AppData/Local/Temp/AppData/Local/Temp/notesC9812B/Decision%20of%20the%20Executive%20Session%20of%20the%20Board%20of%209%20February%202017%20“on%20public%20access%20to%20the%20Single%20Resolution%20Board%20documents”%20(SRB/ES/2017/01)
https://srb.europa.eu/sites/%20srbsite/files/srb_ps_2016_07.pdf
https://srb.europa.eu/sites/%20srbsite/files/srb_ps_2016_07.pdf
https://srb.europa.eu/sites/%20srbsite/files/code_of_conduct.pdf
https://srb.europa.eu/sites/%20srbsite/files/code_of_conduct.pdf
https://srb.europa.eu/sites/srbsite/files/srb_ps_%202015_12.pdf
https://srb.europa.eu/sites/srbsite/files/srb_ps_%202015_12.pdf
https://srb.europa.eu/sites/srbsite/files/srb-rules-of-procedure-plenary-session_en.pdf
https://srb.europa.eu/sites/srbsite/files/srb-rules-of-procedure-plenary-session_en.pdf
https://srb.europa.eu/sites/srbsite/files/srb-rules-of-procedure-executive-session_en.pdf
https://srb.europa.eu/sites/srbsite/files/srb-rules-of-procedure-executive-session_en.pdf


 302 

8. Documentation on recent cases relating to the resolution framework  

8.1 Banco Popular Español 

Notice of the Single Resolution Board (SRB) summarising the effects of the resolution 

action taken in respect of this Spanish credit institution (available at: https://srb. 

europa.eu/sites/srbsite/files/note_summarising_effects_07062017.pdf) 

ECB Press Release deeming Banco Popular as failing or likely to fail (availbale at: 

https://www.bankingsupervision.europa.eu/press/pr/date/2017/html/ssm.pr170607.en.ht

ml)  

Press Release of the European Commission approving the resolution scheme (available 

at: https://europa.eu/rapid/ press-release_STATEMENT-17-1502_en.htm)  

Resolution of the FROB Governing Committee adopting the measures required to 

implement the SRB’s Decision (available at: https://www.frob.es/en/Lists/Contenidos/ 

Attachments/419/ProyectodeAcuerdoreducido_EN_v1.pdf)  

Decision of the SRB Appeal Panel of 9 November 2017 in the Case 36-17 

(anonymised) (available at: https://srb.europa.eu/sites/srbsite/files/case_36-17_ 

anonymised_decision.pdf)  

‘Extensive’ non-confidential version of the Resolution Decision, the Valuation Reports 

and the Resolution Plan of this credit institution, 2 February 2018 (available at: https:// 

srb.europa.eu/en/content/banco-popular) 

 

8.2 Banca Popolare di Vicenza  

Notice of the SRB summarising the effects of the decisions taken in respect of Banca 

Popolare di Vicenza (available at: https://srb.europa.eu/sites/srbsite/files/23.6.2017_ 

summary_notice_banca_popolare_di_vicenza_s.p.a._20.00.pdf)  

ECB Press Release deeming Banca Popolare di Vicenza as failing or likely to fail 

(available at: https://www.bankingsupervision.europa.eu/press/pr/date/2017/html/ssm. 

pr170623. en.html)  

Non-confidential version of the Resolution Decision in relation to Banca Popolare di 

Vicenza (available at: https://srb.europa.eu/sites/srbsite/files/srb-ees-2017-12_non-

confidential.pdf)  

Commission approval of State aid for market exit of Banca Popolare di Vicenza 

(available at: https://europa.eu/rapid/press-release_IP-17-1791_en.htm) 

 

8.3 Veneto Banca 

Notice of the SRB summarising the effects of the decisions taken in respect of Veneto 

Banca (available at: https://srb.europa.eu/sites/srbsite/files/23.6.2017_summary_ 

notice_veneto_banca_s.p.a_20.00.pdf)  

ECB Press Release deeming Veneto Banca as failing or likely to fail (available at: 

https://www.bankingsupervision.europa.eu/press/pr/date/2017/html/ssm.pr170623.en. 

html)  

Non-confidential version of the Resolution Decision in relation to Veneto Banca 

(available at: https://srb.europa.eu/sites/srbsite/files/srb-ees-2017-11_non-confidential. 

pdf)  
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Commission approval of State aid for market exit of Veneto Banca (available at: 

https://europa.eu/rapid/press-release_IP-17-1791_en.htm) 

 

8.4 Monte dei Paschi di Siena S.p.A. 

Agreement of 1 June 2017 between the European Commission and the Italian Ministry 

of Finance on the precautionary recapitalisation of that credit institution (available at: 

https://europa.eu/rapid/press-release_STATEMENT-17-1502_en.htm)  

Authorisation by the Commission of the precautionary recapitalisation of Monte dei 

Paschi (available at: https://europa.eu/rapid/press-release_IP-17-1905_en.htm) 

 

8.5 ABLV Bank, AS and ABLV Bank Luxembourg, S.A. 

Notice of the SRB summarising the decision taken in respect of ABLV Bank, AS 

(available at: https://srb.europa.eu/sites/srbsite/files/20180223-summary_decision_-

_latvia.pdf) 

Notice of the SRB summarising the decision taken in respect of ABLV Bank 

Luxembourg, S.A. (available at: https://srb.europa.eu/sites/srbsite/files/20180223_ 

summary-decision_-_luxembourg.pdf)   

ECB Press Release deeming ABLV Bank, AS ABLV Bank Luxembourg, S.A. as 

failing or likely to fail (available at: https://www.bankingsupervision.europa.eu/ 

press/pr/date/2018/html/ssm.pr180224.en.html)  

Non-confidential version of the Resolution Decision in relation to ABLV Bank, AS 

(available at: https://srb.europa.eu/sites/srbsite/files/decision_srb-ees-2018-09_ablv_lv_ 

non_confidential_version_final_0.pdf) 

Non-confidential version of the Resolution Decision in relation to ABLV Bank 

Luxembourg, S.A. (available at: https://srb.europa.eu/sites/srbsite/files/decision_srb-

ees-2018-09_ablv_lv_non_confidential_version_final_0.pdf) 

 

9. Other 

2019 

Report from the Commission to the European Parliament and the Council on the 

application and review of Directive 2014/59/EU (bank Recovery and Resolution 

Directive) and Regulation 806/2014 (Single Resolution Mechanism Regulation 

(COM(2019) 213 final, 30.4.2019, available at: https://ec.europa.eu/info/sites/info/ 

files/business_economy_euro/banking_and_finance/documents/190430-report-bank-

recovery-resolution_en.pdf) 

 

2017 

Commission Communication of 6 December 2017 “Further steps towards completing 

Europe’s Economic and Monetary Union: A roadmap” (COM(2017) 821 final)  

Commission Communication of 11 October 2017 “On completing the Banking 

Union” (COM(2017) 592 final) 
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Commission Communication of 20 September 2017 “on reinforcing integrated 

supervision to strengthen Capital Markets Union and financial integration in a changing 

environment” (COM(2017) 542 final) 

Council Action Plan “on Non-Performing Loans” of July 2017 (available at: 

https://www.consilium.europa.eu/en/press/press-releases/2017/07/11/conclusions-non-

performing-loans) 

European Commission Reflection Paper of 31 May 2017 “on the deepening of the 

economic and monetary union”, available at: https://ec.europa.eu/commission/ 

publications/reflection-paper-deepening-economic-and-monetary-union_en  

 

2016 

Rules of Procedure of the Appeal Panel of the Single Resolution Board (2016) 

(available at: https://srb.europa.eu/sites/srbsite/files/2016rules_of_procedure_of_srb_ 

appealpanel.pdf ) 

 

2015 

Memorandum of Understanding between the Single Resolution Board and the 

ECB of 22 December 2015 “in respect of cooperation and information exchange” 

(available at: https://www.bankingsupervision.europa.eu/ecb/legal/pdf/en_mou_ecb_ 

srb_cooperation_information_exchange_f_sign.pdf) 

Interinstitutional Agreement of 16 December 2015 “between the European 

Parliament and the Single Resolution Board on the practical modalities of the exercise 

of democratic accountability and oversight over the exercise of the tasks conferred on 

the Single Resolution Board within the framework of the Single Resolution 

Mechanism” (OJ L 339, 24.12.2015, pp. 58-65)
 
 

Commission Communication of 24 November 2015 “Towards the completion of the 

Banking Union” (COM(2015) 587 final) 

 

2013-2014 

Resolution of the ESM Board of Governors of 8 December 2014 “on the Direct 

Recapitalisation Instrument” (available at: https://www.esm.europa.eu/pdf/ 

Establishment%20of%20the%20instrument%20for%20the%20direct%20recapitalisatio

n%20of%20insti%20.pdf) 

Intergovernmental Agreement (8457/14) of 14 May 2014 “on the transfer and 

mutualisation of contributions to a single resolution fund” (available at: https://register. 

consilium.europa.eu/content/out?lang=EN&typ=ENTRY&i=SMPL&DOC_ID=ST% 

208457%202014%20COR%201) 

Interinstitutional Agreement between the European Parliament and the ECB of 6 

November 2013 “on the practical modalities of the exercise of democratic 

accountability and oversight over the exercise of the tasks conferred on the ECB within 

the framework of the Single Supervisory Mechanism” (OJ L 320, 30.11.2013, pp. 1-6)    
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Commission Communication “on the application, from August 2013, of State aid 

rules to support measures in favour of banks in the context of the financial crisis” 

(‘Banking Communication’) (OJ C 216, 30.7.2013, pp. 1-15) 

 

Previous 

Rules of Procedure of the ECJ of 25 September 2012 (OJ L 265, 29.9.2012, pp. 1-42) 

Decision No 1247/2002/EC of the European Parliament, of the Council and of the 

Commission of 1 July 2002 “on the regulations and general conditions governing the 

performance of the European Data-protection Supervisor’s duties” (OJ L 183, 

12.7.2002, pp. 1-2)  

Recommendation of the European Systemic Risk Board of 22 December 2011 “on 

the macroprudential mandate of national authorities” (ESRB/2011/3) (OJ C 41, 

14.2.2014, pp. 1-4) 

Council Decision 2007/436/EC, Euratom of 7 June 2007 “on the system of the 

European Communities’ own resources” (OJ L 163, 23.6.2007, pp. 17-21) 

Commission Decision 2001/844/EC, ECSC, Euratom of 29 November 2001 

“amending its internal Rules of Procedure” (OJ L 317, 3.12.2001, pp. 1-55) 

Commission Decision 1999/352/EC, ECSC, Euratom of 28 April 1999 “establishing 

the European Anti-Fraud Office (OLAF)” (OJ L 136, 31.5.1999, pp. 20-22)  

Decision 95/167/EC, Euratom, ECSC of the European Parliament, the Council and 

the Commission of 19 April 1995 “on the detailed provisions governing the exercise of 

the European Parliament’s right of inquiry” (OJ L 113, 19.5.1995, pp. 1-4)  
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